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AN INVITATION TO LAWYERS: 





You are cordially invited to use the facilities of the Stenographic 
Service Office, which will be maintained in the Mission Room, on the 
Ballroom Floor of the Hotel Statler in Los Angeles, during the annual 
meetings of the American Bar Association and the National Conference of 


Commissioners on Uniform State Laws. 


A staff of expert stenographers will handle your business 
correspondence and perform other necessary stenographic assignments, 


without charge. 


This complimentary service has been provided at these meetings for 
the past 38 years by the Fidelity and Deposit Company, an organization 
which has specialized in meeting the bonding requirements of 


attorneys since 1890. 











Fidelity and Deposit 


COMPANY OF MARYLAND 


HOME OFFICE: BALTIMORE, MARYLAND 
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Ri: ON A FIRM FOUNDATION OF SUPERIOR TITLE INSURANCE AND SERVICE 


The opening of Lawyers Title’s new Home Office 
building is a symbol of the company’s progress and 
growth resulting from strict adherence to its concept 
of service and underwriting policies—progress and 
growth achieved through a continuing interest in 
each individual customer’s problems—progress and 
growth that give Lawyers Title the distinction of 
having insured the titles to more properties over a 
wider area than has any other title insurer. 


Lawyers Title is the only title insurance company 
that has planned and constructed a Home Office 
building designed exclusively for the personnel and 
facilities necessary to supervise and coordinate the 
activities of Branch Offices, Agents and Approved 
Attorneys throughout its operating territory—which 
covers 43 States, District of Columbia, Hawaii, 
Puerto Rico and the Provinces of Alberta, Ontario 
and Quebec, Canada. 


lawyers Title Insurance (Orporation 


NEW HOME OFFICE suite — OPENED IN JULY 1958 
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The President's Page 


Charles S. Rhyne 


From London to Los Angeles—the 
road has sometimes been rocky, but 
the journey has always been stimulat- 
ing, interesting and above all reward- 
ing in unforgettable pleasures and 
associations. These thirteen months 
have been crowded with contacts with 
wonderful people: leaders of the Bar; 
lawyers by the thousands; chiefs of 
state, governors, senators, mayors and 
other officers of government; presi- 
dents and others active in civic, busi- 
ness and labor organizations, and the 
many other outstanding men and 
women whom the President of your 
great Association is privileged to meet, 
exchange ideas with, and work with, 
as your representative. Ever mindful 
of the duties and responsibilities of the 
office to which you have elected me, 
I have done my best to forward the 
policies and programs adopted by the 
House of Delegates for our profession. 
The ever-growing prestige and ever- 
expanding sphere of influence and en- 
deavor of the organized Bar is a thrill- 
ing and inspiring fact, as well as an 
inescapable conclusion, from the cur- 
rent status and services of our great 
public 


service of the American lawyer, which 


profession. The tremendous 
is at long last receiving recognition by 
the public, is the major factor in the 
functioning of our government under 
law. This renewed respect for and con- 
fidence in our profession by the public 
stems from the increasing awareness 
that the organized Bar is dedicated to 
and is rendering outstanding public 





service. 


The organized Bar on a local, state 


and national level is stronger and more 
active than ever before in all history. 
Lawyers today are taking a far greater 
interest in the organized Bar than ever 
before. There is a constant and expand- 
ing integration and co-ordination of 
the work, programs and interests of 
bar organizations at all three levels, 
thus creating a powerful and effective 
unity upon the common objectives of 
the legal profession. Our profession 
has a new solidarity, expanded scope 
and purpose, and a new vigor and 
leadership. 


Certain plans aimed at increasing 
the American Bar Association’s serv- 
ices to the public and to the profession 
were announced at the beginning of 
my term of office. While no evaluation 
of the success of these plans will be 
attempted here, it is believed that the 
over-all result of the outstanding work 
done by thousands of our members 
during the past year has been an in- 
crease in the services of our profession. 
This has been accomplished not only 
by excellent and hard effort of the 
sixty-five Committees and seventeen 
Sections of our Association but by 
strengthening and accelerating all bar 
organization work. 


Perhaps the most dramatic and 
noticeable development has been the 
their 
traditional role of public leadership 


reassumption by lawyers of 
on the great public issues of the day. 
There is no community in our nation 
where lawyers are not in the forefront 
of public affairs. And the dramatic 
changes of the era in which we now 


Harris & Ewing 


live have provided new duties and new 
opportunities for this leadership. 
Through the work on law practice 
economics, our efforts to secure recog- 
nition of the important duties and 
responsibilities of the lawyer in uni- 
form and the lawyer in public service, 
and the other programs designed to 
strengthen our profession, we have 
sought to end forever the idea that our 
great Association does not serve the 
interests and needs of all lawyers. 
Justifiable pride in our great profes- 
sion and the vital part it plays in our 
American way of life required that 
we no longer ignore our plain duty 
here. It is lawyers who are the pro- 
tectors of that liberty, equality and 
justice which has made our nation the 
greatest on earth. If the legal pro- 
fession is to continue to fulfill this 
historic role it must jealously guard 
its dignity and prestige and—let us not 
be too modest to state it—be willing 
to insist that its members be rewarded 
befits the important 
status lawyers have occupied and must 


financially as 


continue to occupy if liberty, equality 
and justice are to be protected properly 
in our country. In a weak Bar lies the 
road to erosion of individual rights 
and liberties and the road to a weaken- 
ing of our whole system of govern- 

ment. That we must never permit. 
The Bar is assuming an ever-grow- 
ing position of responsible leadership. 
All lawyers owe a duty to the public, 
their profession and themselves to do 
their part in forwarding this move- 
ment by belonging to and working 
(Continued on page 769) 
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Views of Our Readers 








® Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





When Should 
Judges Retire? 

The article in your February issue 
on compulsory retirement of judges, 
by Mr. James C. Sheppard of the Los 
Angeles Bar, is most interesting. The 
subject is important and very contro- 
versial, so no doubt you will welcome 
comments thereon, as stated in your 
headnote to Mr. Schweppe’s article in 
the same issue. Therefore, the follow- 
ing are offered: 

In the first place, let me note the 
points where I am in agreement with 
Mr. Sheppard. 

1. Many judges stay on the Bench 
too long. 

2. Few individuals, normally, are 
objective enough to be qualified to 
decide on their own fitness. 

3. There is a crying need for some 
method of encouraging overdue re- 
tirements. 

The areas of disagreement are: 

1. Age, of and by itself, is not a 
disability. For instance, Chancellor 
Adenauer of West Germany is 82; 
Sir Winston Churchill, 84; Herbert 
Hoover, 84; Harry Truman, 74; 
Bernard Baruch, 88; and Eddie Rick- 
enbacker, 68. Field Marshal Von 
Hindenburg was 71 when he com- 
manded all of the German Armies in 
the First World War; this in spite of 
the fact that “war is a young man’s 
game”. 

2. Vocational disability on the Bench 
is far different from other fields. The 
late Judge Ellison, of Tehama County, 
California, was on the Bench after he 
was eighty, probably the oldest judge 
in California, and so feeble his bailiff 


had to help him to his chair. Once 
seated, however, his mind was so alert, 
quick, and clear that one forgot his 
physical infirmities. In no way did 
they interfere with the performance of 
his judicial duties. 

It is also interesting to note that at 
Hastings College of Law in San Fran- 
cisco, professors who are past 65 are 
preferred. 

3. Many authorities urge medical 
advances, and shorter hours of work, 
have so delayed the aging process in 
the last few years that many men of 
70 still have years of potential use- 
fulness ahead. 

4. In law, we maintain every case 
should be decided on its merits. This 
principle should apply especially in the 
case under consideration. Indeed, the 
present system is better than an arbi- 
trary age limit, which would operate 
to eliminate one qualification which is 
perhaps more valuable in a judge than 
any other—that is, experience. Even 
the judge himself is a better assessor 
of his own qualifications than a calen- 
dar is. 

To avoid the charge that my thoughts 
are merely negative, allow me to ad- 
vance an alternative plan for judicial 
retirement. 

Let all judges be required to submit 
to a medical examination periodically 
to be conducted by a board of three 
doctors, supplemented by whatever 
specialists the board finds necessary. 
This board would submit its report in 
writing to the next higher court to that 
on which the judge involved is serving, 
and the latter court would render its 
decision. Appeal should lie to our 
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Supreme Court. In the case of a 
Supreme Court judge, the Governor 
would render the decision based upon 
the findings of the medical board. 

The members of the medical board 
would be selected as follows: 

One by the President of the State 
Bar; another by the chairman of the 
Judicial Council; and the third by the 
President of the State Medical Society. 

When a member of the Supreme 
Court is involved, instead of the chair- 
man of the Judicial Council selecting 
a member of the board, such member 
would be selected by the other two 
members. 

The final is left to an 
authority other than the medical 
board, for the reason that while the 
medical findings would be valuable. 
they should not be conclusive. Doctors 
are accustomed to evaluating all other 
professions, and would be prone to 
apply standards unsuitable to the 
Bench. 


decision 


DEAN SHERRY 
Superior Court 
San Diego, California 


The Trend of 
Supreme Court Decisions 

Mr. White’s “Construing the Con- 
stitution: The New ‘Sociological’ 
Approach,” might also be entitled “The 
Constitution Means Only What the 
Supreme Court Says It Means.” 

The trend noted by Mr. White has 
been currently exaggerated when cited 
cases are “disapproved” without being 
“overruled” or at least clearly distin- 
guished in the opinion in which they 
are cited. This trend 
approval of certain cited cases in a 
particular opinion has become more 
and more common in the opinions of 


towards dis- 


our own California Supreme Court. 
thereby adding to the confusion of 
what may be precedent applicable in 
the analysis of the particular legal 
problems with which the ordinary 
lawyer must deal from day to day... . 
Sypney P. MuURMAN 


San Francisco, California 


Dispelling Ignorance 

of International Law 
With respect to international law, 
President Rhyne has said, “The subject 
(Continued on page 714) 
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published monthly 


American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the Bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 


are eligible for membership in any of the other Sections. 


Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JourRNAL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $3.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $3.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $6.00. 


Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. 


Manuscripts for the Journal 


® The JouRNAL is glad to receive from its readers any manuscript, material or suggestions of items 


for publication. With our limited space, we can publish only a few of those submitted, but every ar- 


ticle we receive is considered carefully by members of the Board of Editors. Articles in excess of 3000 


words, including footnotes, cannot ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or 
triple spaced, including footnotes and any quoted matter. The Board of Editors will be forced to re- 
turn unread any manuscript that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the board assumes no responsibility for the re- 
turn of material. Material accepted for publication becomes the property of the American Bar Asso- 
ciation. No compensation is made for articles published and no article will be considered which has 


been accepted or published by any other publication. 
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No matter what the type of business regulation, 
you will find it covered thoroughly—by subject—in 
one or more of the great family of CCH TOPICAL 
LAW REPORTS. 


New laws, amendments, regulations, rulings, de- 

cisions, and the like, pour into the editorial offices 
of Commerce Clearing House in a never- 
ending stream. 


Expert CCH Editors transform this impor- 
tant, needed business, regulatory, and 
financial control information into efficient 
working tools and rush it to subscribers 
all over the country in pertinent issues of 
CCH Topical Law Reports. 


That's why we say: “If it concerns busi- 
ness or financial regulations, CCH reports on 
it... fully, accurately, quickly, topically. 


Effectively, Continuingly, 
CCH Reports on Such 


Business Law Topics as: 
Jetroit 26, 


Janesville, 
Antitrust 


1 Seventh 
treet, Box 
Salt Lake 


Labor Relations 
Food, Drug, Cosmetic 
Pension Planning 
Banking 

Government Contracts 
Securities Regulation 
Utilities 

Social Security 
Atomic Energy 
Liquor Control 

Motor Carriers 

Stock Transfers 


Aviation 

Trusts and Estates 
Conditional Sales 
Workmen’s Compensation 
Life Insurance 

Natural Gas 

Fair Trade 

Railroad Retirement Insurance 
Trade Regulation 

Business & Estate Insurance 
Wages-Hours 

Negligence Insurance 
Water Carriers 


Chattel Mortgages 
Automobile Insurance 


Bankruptcy 
Unemployment Insurance 
Employee Benefits 
Freight Forwarders 
Profit-Sharing 
Communications 

New York Stock Exchange 
Fire-Casualty Insurance 
Renegotiation 

Union Contracts 

Price Discrimination 


Commerce Clearing House, Inc. 
4025 W. Peterson Ave., Chicago 46, Illinois 


Send for Your 
FREE Tax Book! 


Send us our complimentary copy of “Tax Saving 
Ways With Capital Gains.” Also send further details 
about CCH’s swift, dependable reporting on the business 
and financial law topics indicated — no obligation, of 


| Carolina 

ky 

nd q Use this handy coupon to request your 

cticut complimentary copy of “Tax Saving 
Ways With Capital Gains.” Easy to 
understand, it explains ways to reduce 
tax liability in many different situa- 
tions. 


course: 
(] Labor Law [] Carriers Law 
() Trade Regulation C) Securities Law 
(]) Government Contracts [] Food-Drug Law 
[] Banking Law [] Insurance 
[] Pension Planning 
() Social Security Law 
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LIFE and ADVENTURES of SAWYER the LAWYER 




















BerorE ALR 


When I had to confer, my bluff was 
soon called; 


’Twas cases I lacked and my logic 
was stalled. 




















AFTER ALR 


My bluffing today is confined to draw 
poker 


With cases in point I am holding 
the joker. 
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Lawyer Sawyer’s preliminary work 
in ALR gave him a pat hand when 
he negotiated. 


ALR’s TOTAL RESEARCH anno- 
tations alert him to all cases on both 
sides of the question. 


When you use ALR first, you'll 
know exactly how much your client 





The Lawyers Co-operative 
Publishing Company 


ROCHESTER 14, NEW YORK 





American Bar Association Journal 





should get. You'll settle for no less. 


Ask today about low cost, low terms 
for the new ALR unit. 





Bancroft-Whitney 
Company 


SAN FRANCISCO 1, CALIFORNIA 
at 








A-3 

















Low telephone earnings do not mean low rates 


Good telephone earnings do not mean high rates 


Many years ago the Bell System 


pledged itself to provide the best 








possible service at the lowest possi- 





ble price. 


We meant it then and we mean 





it now. 


Today, more than ever, it is evi- 
dent that the best service at the low- 
est cost in the long run depends on 
good earnings. 


To a considerable extent the pub- 
lic, and we are afraid many who 
should know better, have come to 
think that low earnings mean low 
rates and good earnings mean high 
rates. 


Yet few people have the idea that 





The best service 
at the lowest cost 
in the long run 


depends on good earnings 











Or the lowest earning meat packer 





makes the best and cheapest hams. 





Or that the lowest earning company 





in any line makes the best and 





the lowest earning soap company 





cheapest products and renders the 





makes the best and cheapest soap. 


best service. 





BELL TELEPHONE SYSTEM 








It doesn’t apply to the telephone 
company either. 

There are many ways in which 
telephone users benefit in both the 
cost and quality of service through 
good earnings for the telephone 
company. 
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WHEN YOU NEED 


| 


COURT OR PROBATE BONDS 


YOU WANT 


... promptness 
...effiClency 
... know-how 


You get all three with 


£) THE TRAVELERS 


INSURANCE COMPANIES, HARTFORD 15, CONNECTICUT 
All forms of personal and business insurance including 
Life * Accident « Group « Fire ¢ Marine ¢ Automobile 
@ Casualty ¢ Bonds 


SEE YOUR LOCAL TRAVELERS AGENT OR BROKER 





About 
LAW WEEK 


To help lawyers keep pace with 
significant legal developments is 
the job of The United States LAW 
WEEK. It sifts the wheat from the 
chaff. It isolates, summarizes, and 
analyzes precedent-making court 
federal 


agency rulings and regulations. It 


decisions, note - worthy 
saves the hard-pressed attorney’s 
time, relieves him of much burden- 
some reading, liberates his energies 


for more day-to-day problems. 


For further details write: 


The Bureau of 
National Affairs, Inc. 


1231 24th St, N.W. 
Washington 7, D. C. 

















(Continued from page 708) 

still receives inadequate attention by 
our profession as a whole. In fact, 
ignorance of the subject is looked upon 
as a virtue by some lawyers. They are 
proud of their lack of acquaintance 
with it.” 

Mr. Rhyne’s statement was not made 
with respect to the right of the United 
States to exercise jurisdiction within 
the territorial limits of another sover- 
eign nation, but most of the letters 
recently appearing in the JOURNAL on 
the Status of Forces Agreements un- 
fortunately illustrate the correctness of 
Many of the 
letters presume that the United States 


his general statement. 


has the right to exercise its jurisdiction 
within the territorial limits of other 
free states. It might be a good idea 
for all of the countries of the world 
to adopt the United States Constitution 
and its laws, but to date they have not 
seen fit to do so. 

When our Armed Forces go into a 
foreign country as an occupying force, 
they have the power to enforce what- 


ever law they wish. However, when 
our Armed Forces go into a free coun- 
try, they do so at the invitation of that 
country. Whatever right they acquire 
to enforce the laws of the United 
States within the territorial limits of 
the foreign country is one that is se- 
cured by a voluntary concession. Our 
NATO allies have granted us many 
such concessions (for our common 
benefit). Lawyers should be the last to 
presume that we can take, or even 
demand, such extraterritorial rights. 

I do not mean to imply that our 
Government does not have a strong 
duty to try to protect the members of 
our Armed Forces who are sent into 
foreign countries. We should preserve 
as many of their rights as possible, 
particularly because they do not go 
into the foreign country voluntarily. 
But it should be emphasized again 
that this is a matter of negotiation 
with the foreign government. In my 
opinion our Government has done a 
fine job in negotiating such agree- 
ments. The jurisdiction question in the 
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Girard case may have been decided 
improperly on the facts, but that does 
not make the agreement or the inter- 
national law involved bad. 

May I recommend to those who do 
not wish to fit Mr. Rhyne’s description 
that they read the two fine addresses 
on the subject, made at the meeting of 
the Section of International and Com- 
parative Law in London, together with 
the Section’s committee reports, all of 
which _ will 


Proceedings. 


appear in its annual 
Victor C. Fotsom 
New York, New York 


The Same Size, 
But a New Face, Mr. Quayle 
It is a direct function of time that 
stairs become steeper, that hills become 
higher, that blocks become longer, that 
lights become dimmer and that print 
becomes finer, but if the printers of 
the JOURNAL are accelerating the 
process regarding print will you please 
tell them to stop. 
Tuomas M. QuayLe 
St. Paul, Minnesota 
(Continued on page 716) 
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Many leading attorneys put needed “new hours” in 
their workday with Edison Voicewriter dictation. 


The CASC >. oo for Voicewriter is a strong one! 


If we were pleading the case for Edison 
Voicewriter dictation . . . it would sound 
something like this: 

Whether you're in general practice, 
or no matter what your specialty may be 

. . a Voicewriter can prove indispen- 
sable when you're out of the office all 
day in court, or at client meetings. To 
catch up with correspondence, memo- 
randa, briefs, contracts, etc. during your 
off-hours . . . dictate to your Voice- 
writer at the office or at home. Then just 
give your secretary the Edison Voice- 
writer Diamond Disc so she can tran- 
scribe and type while you're free for 
other work. 

When you're preparing briefs and 
pleadings that are lengthy and compli- 


Edison Voicewriter © a product of Thomas A. Edison Industries 


a 
, WON 
Thomas A. Edison Industries, West Orange, N. J. In Canada: 32 Front Street W., Toronto, Ontario §& 


cated, the Voicewriter pauses when you 
do... yet costs you nothing to keep 
it waiting. 

Testimony of a client or witness can 
be dictated while it is fresh in mind. 
Voicewriter thus acts as a safeguard 
without violating the nature of the con- 
fidential interview. 


Take your Voicewriter with you any- 
where . . . it’s equally efficient at home, 
on the road, in the office. No need for 
a secretary to dictate on-the-spot when 
you want to outline speeches, record 
minutes of meetings, or keep up with 
paper work involved in the many out- 
side activities in which you must 
participate. 


We rest our case. 














Let us prove there’s 

nothing like Voicewriter dictation! 
Your Edison man will arrange to let 
you try a Voicewriter and see real 
dictating equipment in action. And 
it’s so easy to own on the Edison 
lease plan for only $17.81 a month. 
To have him contact you—or for free 
literature—write Dept. AJ-08 at the 
address below. 
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500 ner month net profit 
for an investment 


of less than °§ QQ0 


Five hundred dollars is the average net profit produced every month by 
Econ-O-Wash unattended, coin-operated, self-service laundries. These stores 
remain open 24 hours a day, 7 days a week and require no labor! 
Econ-O-Wash is ideal as an investment or to add to your income because you 
can own one and still devote full time to your present position. 

Here’s why Econ-O-Wash plants are so successful: 1) Customers save up to 
50% on their laundry costs. 2) They cater to the housewife’s basic desire to 
do her own laundry. 3) Round the clock operation is especially appealing to 
shift workers, single women, working housewives and bachelors. 

There’s nothing for you to do. We select locations, supervise installation, 
handle all the details. Liberal financing also available. 

Write for free booklet ‘“‘Make Money While You Sleep”. 


SMALL EQUIPMENT COMPANY 


Division of The American Laundry Machinery Company, Cincinnati 12, Ohio 





(Continued from page 714) 
Thanks to 
the Journal 

Frank H. Sparks, newly appointed 
president of the Council for Financial 
Aid to Education, has just submitted a 
report on the first year of the Adver- 
tising Council’s campaign in behalf of 
Higher Education. The name of the 
JOURNAL stands out among those who 
have supported the program at the 
national level. 

Knox College has been fortunate 
in receiving substantial support on a 
local basis for the same program 
which you have sponsored nationally. 
Since last September Galesburg busi- 
nessmen have given, or pledged, over 
$3,000 in newspaper and radio ad- 
vertising. Service rates furnished by 
local media make this the equivalent 
of approximately $5,000 at the usual 
advertising rates. 


Please accept this expression of ap- 
preciation on behalf of Knox College, 


its faculty and trustees, for your con- 
tinued interest in, and support of, in- 
dependent higher education in the 
United States. 

Suarvy G, UMBECK 


Knox College 
Galesburg, Illinois 


Lawyers and 
World Peace 

I want to commend President Rhyne 
for his leadership in establishing Law 
Day—U.S.A., and especially for his 
emphasis on the relationship between 
world peace and world law. For too 
long the American Bar Association 
has neglected advocating world peace 
through world law. 

Of all groups of men, practicing 
lawyers should most appreciate this 
relationship. Let the economic deter- 
minists declare that the solving of the 
world’s economic ills is the prerequisite 
to world peace. Let the philologist 
champion a world language as the sine 
quo non of world peace. Leave it to 
the theologians to preach that all men 
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must first be brought to God, and to 
the humanists to state the necessity for 
the brotherhood of man. The lawyer, 
that practical man who daily sees the 
and 
effects of law in society, understands 


civilizing, restraining orderly 
as do few others the importance of 
law as the real basis for peace. It is 
fitting that the organization represent- 
ing the practicing lawyer should cham- 
pion this principle, and that its Presi- 
dent take the lead in pointing the way. 
Don Evans 
Rocky Mount, North Carolina 


A Doubt About 
Mr. Rehnquist’s Article 

The article in the March issue of the 
JourNaL authored by William H. 
Rehnquist on the subject of “The Bar 
Admission > proved to be of 
more than passing interest to me. 


Cases’ 


The status of one seeking admission 
to practice in any of our forty-eight 
states is of course not comparable to 
a defendant in a court of law who can 
put the state to its proof and remain 
silent while it makes the attempt. 

I am sure that no well-reasoned 
citizens will quarrel with the thought 
that one seeking admission in our 
learned profession carries the burden 
of satisfying the examiners and the 
court of admission of the inherently 
acceptable quality of his character. 
With that burden of proof resting on 
Schware and Konigsberg, I am_in- 
clined to go along with Mr. Rehnquist 
in his results 
reached by the Supreme Court in 


disapproval of the 


those two appeals. 

There is however a comment in his 
article which disturbs me and which 
I regard of paramount importance. 
He refers to and quotes from a letter 
written by Schware in 1944 to his wife. 
The passage quoted is as follows: 


Jim Crow is on a par with anti- 
Semitism, anti-Catholicism, anti-Com- 
munism 

tioned are most dangerous and stupid 
mistakes for Americans to make. ... 


If the author presented the quotation 


as evidence of Schware’s unaccept- 
ability for admission to the Bar, then 
I necessarily challenge the propriety 
of the reference to the passage and his 


(Continued on page 718) 
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REG. U. S. PAT. OFF 
As this familiar signal of the baseball umpire des- 
ignates that a player is “safe,” our trademarks 
designate the unique qualities and characteristics 
of our two modern-living fibers. ““Orlon” designates 
our acrylic fiber; “Dacron”, our polyester fiber. As 
we use and protect these trademarks, they become 
more meaningful and valuable both to consumers 


and to the trade. 


For handy folders on proper use of the trademarks 


“Orlon” and “Dacron”, write Textile Fibers De- 
vartment, Section AA, Room N-5518, E. I. du Pont 
de Nemours & Co. (Inc.), Wilmington 98, Delaware. 






































“ORLON” and “DACRON” are trademarks, too 


REG. U. S. PAT. OFF. 


When using these trademarks, always remember to: 


Distinguish “Orlon" and “ Dacron''—Capitalize and use quotes or ital- 
ics, or otherwise distinguish by color, lettering, art work, etc. 


Describe them—Use the phrase “‘Dacron” polyester fiber (or “Orlon” 
acrylic fiber) at least once in any text. 


Designate them—In a footnote or otherwise, designate “Orlon"” as 
Du Pont’s trademark for its acrylic fiber and “Dacron” as Du Pont’s 
trademark for its polyester fiber. 


TEXTILE FIBERS DEPARTMENT 


RE6. u. 5. Pat. OFF 


BETTER THINGS FOR BETTER LIVING. . . THROUGH CHEMISTRY 
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The Case of the 
Disinterested Lawyer... 


For some years I have been seriously concerned with the public relations 
of the Bar. People see too much of the attorney while he is a partisan 
advocate and not enough of attorneys while they are doing constructive 
work through their Bar Association. 


Part of the trouble, however, is that attorneys as a group fai 
understand that the people hold all lawyers responsible for 
tration of justice. In the minds of the people the adminii 
criminal law is the biggest part of the administration of just 
Bar in which the most influential members know nothing and c 
about the administration of criminal law is in a precarious po 
as public relations are concerned. 


We can't expect corporation lawyers to practice criminal law, but #f 
member of the Bar would subscribe to the JOURNAL OF CRIMINAL LAW, C 
AND POLICE SCIENCE, published by Northwestern University School of Law, 
feel a great forward step would be taken in improving public relations. 


Criminal law is, in the minds of the people, a part of our professional 
responsibility. Let's assume that responsibility. 





























THE JOURNAL OF 
CRIMINAL LAW, 
CRIMINOLOGY AND 
POLICE SCIENCE 


Bimonthly « $7.50 per volume 
(Volume begins with May-June issue) Erle 
Canada postage: 25¢. Foreign postage: 75¢. 


THE WILLIAMS & WILKINS COMPANY e MT. ROYAL & GUILFORD AVES. ¢ BALTO. 2, MD. 





Stanley Gardner 





(Continued from page 716) 

motive in using it. If on the other 
hand, the passage was employed merely 
to show how Schware belatedly tried 
to justify and support his alleged patri- 
otism, then of course the passage is 
innocuous, but at the same time, I can 
see no valid purpose in using it with- 
out further comment. 

Sot Rusin 

New Rochelle, New York 


A Comment on 
the Jenner Bill 

I have been expecting the JOURNAL 
to comment on the pending Senate bill 
which, to speak frankly, is designed to 
nullify several decisions of the Su- 
preme Court which usurp constitutional 
rights. 

If I were called upon to express my- 
self on this subject I would say: The 
members of the Court are there be- 
cause they were nominated by the 
President and confirmed by the Senate, 
the pending bill really amounts to an 
attempt on the part of Congress to 


remedy its past mistakes. Had the 
President and Congress properly exer- 
cised their discretion without political 
considerations the necessity for the 
proposed legislation would not exist. 

If the bill becomes a law it will be 
interesting to know if the Court will 
declare it unconstitutional. 


M. M. PIxLey 


Seattle, Washington 


Congressional Committees 
and Responsibility 

I have read with interest the article 
by John F. Kennedy denouncing labor 
lawyers appearing in the May, 1958, 
issue of the AMERICAN Bar AssociATION 
JOURNAL. 

It is interesting to observe how many 
of the Senator’s well-turned phrases 
concerning professional responsibility 
could be directed toward members of 
Congress who serve upon congressional 
committees and their counsel. A sizable 
group of “overly zealous” Congress- 
men and committee counsel continue 
to do violence to basic and funda- 
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mental principles of our Anglo-Ameri- 
can judicial system. Although the mo- 
tives of this “overly zealous” group are 
not as disgusting as are those of that 
group in Congress who use the con- 
gressional hearings as a means of at- 
taining the gratification of their own 
political ambitions, nonetheless the 
actions of the two groups are equally 
reprehensible. 

One of the most flagrant disregards 
of the principles of our judicial system 
is the now accepted practice of taking 
unfair advantage of witnesses who 
appear before committees. Rather than 
establish the truth or falsity of the 
charges made against a witness, this 
group of congressional members and 
their counsel would rather crucify the 
witness upon a cross of public opinion. 

Totsert H. McCarroii 
Portland, Oregon 


The Catholic Church 
and Abortion 
At page 459 of your May, 1958, 
(Continued on page 720) 
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Methods of 
Ceding 
Rédiiiebe Interest | 
May Yield 

Tax Benefit 


During his lifetime the owner of | 


a successful business plans to pass 
along to members of his family, 
certain portions of the enterprise 
as a tax-free gift, in the form of a 
trust. Determination of the value 
of these minority interests was 
the purpose of a recent Marshall 
and Stevens appraisal. This certi- 
fied appraisal is now available to 
Tax Authorities to establish total 
value, partial values; and thus, 
value of the gifts. In the future, 
inheritance taxes on the remain- 
der of the business can readily be 
determined. 


APPRAISALS FOR 
SPECIFIC PURPOSES 


The foregoing is but one of many 
applications in which appraisals 
and valuation survey procedures 
prove their immense value. Costly 
time in tax matters and in busi- 
ness negotiations can be eased by 
anticipating the need for and 
ordering a qualified appraisal 


® before the need arises. 


Marshall and Stevens, experi- 
enced appraisers, are qualified to 
analyze your particular valuation 
problems, and prepare appraisals 
for the following purposes: fair 
market value, fair rental value, 
mergers, purchase and sales sur- 
veys, refinancing, insurance, proof 
of loss, property ledger tie-in, tax 
accounting, tax assessment; in- 
come, inheritance, gift and catas- 
trophe damage tax claims. 


The informative booklet “What 
Every Property Owner Should 
Know About Appraisals” is yours 
for the asking. Write Marshall 
and Stevens, 420 Lexington Ave., 
Dept. 131, New York 17, New 
York. 

An international appraisal com- 
pany, Marshall and Stevens offers 
local personalized service. Offices 
in Chicago, Cincinnati, Dallas, 
Denver, Detroit, Honolulu,.T.H., 
Houston, Los Angeles, Minne- 
apolis, New York, Philadelphia, 
Phoenix, Richmond, St. Louis, 
San Francisco, Vancouver, B.C. 
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The “Thermo-Fax” Copying Machine 


---cOpies, briefs, records, contracts, 
without retyping; saves you time! 


No more waiting for copies of important legal documents. A really modern 
**Thermo-Fax”’ Copying Machine gives you copies in 4 seconds made by 
an exclusive dry process. Chemicals, liquids and separate negatives are 
eliminated. You make direct copies of needed information by electricity 
alone. Costs as little as 5¢ per copy. Try it in your own office on tax 
records, briefs, contracts, reports, any forms you now retype or duplicate. 
See how the quick, clean simplicity of All-Electric copying can save you 
time and money. Call your dealer now or send coupon below for details 
and helpful new communications idea book. 


MINNESOTA MINING AND MANUFACTURING COMPANY 
where RESEARCH is the key te tomorrow 
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Views of Our Readers 


EFFICIENT RECORDS mean 
more PRODUCTIVE USE 
OF TIME and 

HIGHER EARNINGS 


oleae vases) T) ATI YS LOG | The 


Lawyer’s Treasury 
1 VOLUME - - - $7.50 


Edited by Eugene C. Gerhart 
of the Bingham’on, New York Bar 


Introduction by E. Smythe Gambrell, 
Past President of the American Bar Association 















DAILY LOG RECORD FORMS 


act as ‘‘headquarters’’ for all data 
necessary to plan your work more efficiently 
—help you get things done on time—keep your 
practice on a smooth running basis day after 
day. You and your secretary will have a ‘‘stand- 
ard practice’’ on all essential data—charges, 
receipts, payroll, listing of business. Adapt- 
able to any practice—pays for itself in billings 


normally forgotten. 


Complete set of forms for one year. .$ 6.50 


Forms bound in top quality 


eee 
Pro-rata price—60¢ per month for balance of 


year. Satisfaction Guaranteed. 


The COLWELL COMPANYT 
250 University Ave., Champaign, Illinois 


weve WO 








The Board of Editors of the American Bar Associa- 
tion Journal by ballot has selected 46 of the 125 
outstanding articles nominated by the official family 
of your Association. The result is “The Lawyer's 
Treasury”, a classic that is a treasure chest of know- 
ledge, value and pleasure. 


The anthology readily reveals why lawyers are 
and have always been regarded as members of a 
learned profession. 


published with pride by 
THE BOBBS-MERRILL COMPANY, 
INCORPORATED 
730 N. Meridian St., Indianapolis 7, Indiana 





Foreword by Tappan Gregory, 
Editor-in-Chief of the American Bar Association Journal 


For forty years the American Bar Association Journal 
has published outstanding articles by the leaders of 
our Bench, Bar, and non-legal writers on subjects of 
vital interest to the legal profession. 


Order your copy today. 











(Continued from page 718) 
issue, in Professor Small’s review of 
Professor Williams’ book, this appears: 


The Church of Rome takes the posi- 
tion, for example, that all abortions, in- 
cluding legal, therapeutic abortion is 
never permissible, because such action 
might bring about the death of a child 
without baptism. 


That short statement contains two seri- 
ous errors and distorts the Church’s 
position. First, as to the statement that 
the reason for the Church’s attitude is 
that “such action might bring about 
the death of a child without baptism”. 
On the contrary, Pope Pius XI in his 
1930 Encyclical on Christian Marriage 
says that the primary reason is that 
“whether inflicted upon the mother or 
the child it is against the precept of 
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God and the law of nature: “Thou shalt 
not kill’. The life of each is equally 
sacred, and no one has the power, not 
even the public authority, to destroy 
it” (Authorized English translation, 
copyright 1931, National Catholic Wel- 
fare Conference, Washington, D. C.). 
So the Christian Church has taught 
since its earliest days (Huser, Crime 
of Abortion in Canon Law, Historical 
Synopsis, etc., Catholic Univ. Press, 
Washington, 1942). 

The second erroneous statement in 
the quoted sentence from the review is 
that the Church takes the position 
“that all abortion, including legal, 
therapeutic abortion is never permis- 
sible. . . .” Actually, the Church has al- 
ways distinguished between “direct 
abortion” and “indirect abortion”. 
“Direct” abortion which is the inter- 





ruption of a pregnancy, intended either 
as an end in itself or as a means to J 
another end, is never licit. “Indirect” 
abortion which may be permitted for 
a sufficiently serious reason (cancer, 
for instance) is an interruption which 
is the undesired and unavoidable effect 
of a procedure directed to some other 
and good purpose as for instance, the 
removal of the cancer (see Medico- 
Moral Problems, Gerald Kelly, S.J., 
Part I, Catholic Hospital Association, 
St. Louis, Mo., 1949; Bouscaren, Ethics 
of Ectopic Operations, Bruce, Milwau- 
kee, 1943). 

Such teachings are certainly not 
“curiosities” or proofs that “the human 
reproductive system ... throws the ec- 
clesiastical mind off its balance”. 
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i. to expand without over- 


extending is one of the most cru- 
cial problems of any successful 
business. And, as an attorney, 
you may be called upon frequent- 
ly by your clients for help in map- 
ping out sound expansion policies 
and plans. 


We believe, therefore, that you 
will be interested in reading a 
new publication entitled ‘‘The 
Business Growth Plan.’’ This 16- 
page booklet discusses how fac- 
toring, a specialized form of com- 
mercial financing, provides five 
major requirements for sound 
and profitable business growth. 


This publication is available 
without cost or obligation to 
members of the legal profession. 
Additional copies are available 
for distribution to your clients. 
Address your request to Mr. Wal- 
ter M. Kelly, President, Com- 
mercial Factors Corporation, One 
Park Avenue, New York 16, N. Y., 
specifying the quantity desired. 
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The Supreme Court 


in the Mirror of Justices 


by Felix Frankfurter ¢ Associate Justice of the Supreme Court of the United States 


In this article, Mr. Justice Frankfurter examines at length the oft-heard 


statement that prior judicial service is an almost indispensable qualifica- 


tion for appointment to the nation’s highest tribunal, and from there he 


moves on to discuss the broader subject of the qualities that are needed 


for members of the Court. This was the first Owen J. Roberts Memorial 


Lecture delivered at the University of Pennsylvania Law School in 1957. 


The lecture was published in the April, 1957, issue of The University of 


Pennsylvania Law Review, with whose permission it is reprinted here. 





“Let us now praise famous men” 
was not an exhortation for a gesture 
of pietistic generosity, the placing of 
verbal flowers on the graves of famous 
men. It is for our sake that we are 
to praise them, for, as Ecclesiasticus 
added, they have given us an “in- 
heritance”. We commune with them 
to enlighten our understanding of the 
refine 


significance of life, to our 


faculties as assayers of values, to 
fortify our will in pursuing worthy 


The 


character of Owen 


qualities of mind and 
Roberts 


uses to which he put them summon 


ends. 
and the 


us to a better appreciation of the good 
life and a steadier devotion to it. This 
Law School, which so proudly knew 
him as student, teacher and dean, and 
from which he drew such strength 
throughout his life, fittingly commemo- 
rates him in the mode that would have 
pleased him most. And so, | am more 
deeply grateful than I can put into 
words for your generosity in allowing 
me to inaugurate this Lectureship and 
to salute my friend and brother, Mr. 
Justice Roberts, howsoever inadequate 
the manner of doing it. 


The last thing that Justice Roberts 
would want is that this Lectureship 
should be turned into a laudatory exer- 
cise. Nothing would that exquisitely 
modest man deplore more. But in open- 
ing this Owen J. Roberts Lecture series 
what is more natural than to turn our 
thoughts to the institution to which, 
by the very nature of the problems that 
are its concerns, he gave his deepest 
reflection. While Justice Roberts sug- 
gests my general theme, it has, for one 
in my place, almost forbidding difficul- 
ties. If I hug the shore of safety, I 
shall go very little beyond a snug 
harbor. If I set out as a privateer I 
would quickly be out of bounds, heed- 
less of the course that it is my first 
duty to observe, above all to observe 
on an occasion dedicated to the ex- 
ample of Justice Roberts’s character. I 
am temerarious enough to believe that 
I can clear the horns of this menacing 
dilemma. At all events, I shall attempt 
to escape offering you the jejune pro- 
duct of timid discretion and yet speak 
only of things this side of indiscretion. 
My justification for saying what I feel 


free to say rests on the observation of 
that least conventionally minded in- 
tellect in the Court’s history, Mr. 
Justice Holmes, when he said, in a 
different context more than forty years 
ago what is equally applicable today, 
“at this time we need education in the 
obvious more than investigation of the 
obscure”, and, may I add, disclosure 
of the private. 

To so learned a legal audience, I 
need hardly confess that my title is a 
plagiarism. Unlike the author of the 
famous, or should I say 
“The Mirror of Justices”, 
shrink from responsibility for what I 


notorious, 
I do not 


have written, partly at least because 
I have labored to avoid his unreli- 
ability. And my motive, if I know it, 
is the antithesis of that thirteenth 
century author, Andrew Horn, if it was 
Andrew Horn. He wrote to expose the 
judges of his day but also, romancer 
that he was, so Maitland tells us, to 
amuse his readers. My purpose is to 
attest my devotion to an institution for 
which I have a feeling akin to rever- 
ence and to do so, as becomes an old 
teacher, by contributing to whatever 
small extent to a better understanding 
of the nature of its functions and of 
the qualifications for their exercise. 
During the one hundred and sixty- 
seven years since the day appointed 
for its first session, ninety Justices 
have sat on the Supreme Court. The 
number of men over so long a period 


would seem to be sufficient to afford 
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some light on the kind of experience 
or qualifications that may be deemed 
appropriate for service on the Court. 
Indeed, the actualities about the men 
who were appointed to the Court may 
well be wiser guides than abstract 
notions about the kind of men who 
should be named. Of the ninety Justices 
I shall consider seventy-five, omitting 
contemporary and relatively recent 
occupants of the Court. And my con- 
cern is not with the substantive views 
of these Justices—neither their con- 
ception of the nature of the judicial 
process generally nor of that process 
in the specialized context of Supreme 
Court business. I am dealing with ex- 
ternally ascertainable factors. One of 
these has been intermittently urged 
and, in recent years, revived in an ex- 
treme form. I refer to the suggestion, 
indeed the assumption that, since the 
Supreme Court is the highest judicial 
tribunal, prior “judicial service” is not 
only a desirable, put an indispensable, 
qualification. 

What is the teaching of history on 
this? Of the seventy-five Justices, 
twenty-eight had not a day’s prior 
judicial service. Seven more had sat 
on some bench from a few months to 
not more than two years. Nine sat six 
years or less. Measures have been 
proposed that would require “judicial 
service” of not less than five years in 
a lower federal court or as a member 
of the highest court of a state; some 
bills demand ten years of such service. 
A five-year requirement would have 
ruled out at least thirty-five of the 
seventy-five judges (in fact more, be- 
cause several of the Justices who had 
had judicial experience did not sit on 
a federal bench or on the highest court 
of a state), and the ten-year require- 
ment would have barred certainly 
forty-five of our seventy-five Justices. 

Who were these Justices who came 
on the Supreme Court without any 
“judicial service”, without even the 
judicial experience of an Iredell, who 
at the age of twenty-six sat on the 
Superior Court of his state, North 
Carolina, only long enough—six 
months—to resign. (1 McRee, Life and 
Correspondence of James Iredell, pages 
367, 395.) They begin with your own 
James Wilson and include Bushrod 
Washington, Marshall, Story, Taney, 


Curtis, Campbell, Miller, Chase, Brad- 
ley, Waite, Fuller, Moody, Hughes, 
Brandeis, Stone and Roberts. Of the 
twelve Chief Justices within our period, 
five had not had any judicial experi- 
ence at the time of their appointment 
as Chief Justice and two more had had 
none when they first came on the 
Court. 

Apart from the significance of a 
Chief Justice as the administrative head 
of the Court (See Mr. Justice Holmes 
in King, Melville Weston Fuller 
(1950), (pages 334-5)), what of the 
quality of judicial service of the men 
who came on the Court totally devoid 
of judicial experience- Assessment of 
distinction in the realm of the mind 
and spirit cannot exclude subjective 
factors. Yet it is as true of judges as 
of poets or philosophers that whatever 
may be the fluctuations in what is 
called the verdict of history, varying 
and conflicting views finally come to 
rest and there arises a consensus of 
informed judgment. It would indeed 
be a surprising judgment that would 
exclude Marshall, William Johnson, 
Story, Taney, Miller, Field, Bradley, 
White (despite his question-begging 
verbosities), Holmes, Hughes, Bran- 
deis and Cardozo in the roster of dis- 
tinction among our seventy-five. I my- 
self would add Curtis, Campbell, Mat- 
thews and Moody. (Some might prefer 
the first Harlan or Brewer or Brown.) 
Of the first twelve, five had had judi- 
cial experience and seven none before 
coming on the Court; of the others 
only Matthews can be counted a judge, 
for a brief period, before he came to 
Washington. Of the sixteen Justices 
whom I deem pre-eminent, only six 
came to the Court with previous judi- 
cial experience, however limited. It 
would require discernment more than 
daring, it would demand complete in- 
difference to the elusive and intractable 
factors in tracking down causes, in 
short, it would be capricious, to attrib- 
ute acknowledged greatness in the 
Court’s history either to the fact that 
a Justice had had judicial experience 
or that he had been without it. 

Greatness in the law is not a stand- 
ardized quality, nor are the elements 
that combine to attain it. To speak 
only of Justices near enough to one’s 
own time, greatness may manifest it- 
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self through the power of penetrating 
analysis exerted by a trenchant mind, 
as in the case of Bradley; it may be 
due to persistence in a point of view 
forcefully expressed over a long judi- 
cial stretch, as shown by Field; it may 
derive from a coherent judicial philos- 


ophy, expressed with pungency and 
brilliance, reinforced by the Zeitgeist, 
which in good part was itself a reflec- 
tion of that philosophy, as was true 
of Holmes; it may be achieved by the 
resourceful deployment of vast experi- 
ence and an originating mind, as illus- 
trated by Brandeis; it may result from 
the influence of a singularly endearing 
personality in the service of sweet 
reason, as Cardozo proves; it may 
come through the kind of vigor that 
exerts moral authority over others, as 


embodied in Hughes. 


The roll-call of pre-eminent members 
of the Supreme Court who had had no 
judicial experience in itself establishes, 
one would suppose, that judicial ex- 
perience is not a prerequisite for that 
Court. It would be hard to gainsay 
that this galaxy outshines even the 
distinguished group that came to the 
Court with prior experience on state 
courts, though these judges included 
the great names of Holmes and Car- 
dozo. It has been suggested that the 
appearance on the Court of Marshall, 
Story, Taney, Curtis, Campbell, Miller, 
Bradley, Hughes and Brandeis, all 
without prior judicial experience, is 
“a curious accident”. But this accident 
has been thrown up by history over a 
period of one hundred and fifty years. 
After all, these men were not self- 
appointed. They must have been found 
by, or suggested to, the various and 
very different Presidents who named 
them. In at least one instance a lawyer 
without prior judicial experience was 
urged on a President by the Court it- 
self—John A. Campbell, whose prior 
judicial experience was his refusal. 
twice, to go on the Supreme Court of 
Alabama. (Connor, John A. Campbell, 
pages 16-17; 20 Wall. ix.) (It would 
indeed be interesting to ascertain what 
men were recommended for appoint- 
ment when the Executive invited sug- 
gestions from the Court.) 

The notion that prior judicial ex- 
perience is a prerequisite for the 
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Supreme Court, whether made a formal 
statutory requirement or acted upon as 
n accepted assumption, deserves closer 
scrutiny than its ad hominem refuta- 
tion. Apart from meaning that a man 
had sat on some court for some time, 
“judicial service” tells nothing that is 
relevant about the qualifications for 
the functions exercised by the Supreme 
Court. While it seems to carry mean- 
ing, it misleads. To an uncritical mind 
it carries emanations of relevance in 
that it implies that a man who sat on 
a lower court has qualifications for 
sitting on a higher court, or, con- 
versely, that a man has not the qualifi- 
cations for sitting on a higher court 
unless he has had the experience of 
having sat on a lower court, just as a 
man presumably cannot run a mile in 
less than four minutes unless he had 
already run it in six, or a player has 
not the aptitude or experience for a 
major league unless he has played in 
a minor league. 

Need I say that judicial experience 
is not like that at all? For someone to 
have been a judge on some court for 
some time, having some kind of busi- 
ness resulting in some kind of experi- 
ence, may have some abstract relation 
to the Supreme Court conceived of as 
an abstract judicial tribunal. The 
Supreme Court is a very special kind 
of court. “Judicial service” as such has 
no significant relation to the kinds of 
litigation that come before the Supreme 
Court, to the types of issues they raise, 
to qualities that these actualities re- 
quire for wise decision. 

To begin with, one must consider 
the differences in the staple business 
of different courts and the different 
experiences to which different judicial 
business gives rise, and the bearing of 
different experiences so generated on 
the demands of the business of the 
Supreme Court. Thus, there is a vital 
difference, so far as substantive train- 
ing is afforded, between the experience 
gained on state courts and on the lower 
federal courts. There are the so-called 
federal specialties whose importance 
for the Supreme Court has copiously 
receded since the Evarts Act of 1891, 
but is still relevant to its work. One 
would suppose that if prior judicial 
experience would especially commend 
itself for Supreme Court appointments, 


the federal courts would furnish most 
materials for promotion. History falsi- 
fies such expectation. Of the forty- 
seven Justices who had had some kind 
of prior judicial experience, no matter 
how short, fifteen came from the fed- 
eral courts—Trimble, Barbour, Daniel, 
Woods, Blatchford, Brewer, Brown, 
Howell E. Jackson, McKenna, Day, 
Lurton, Taft, Sanford, Van Devanter 
and John H. Clarke—whereas thirty- 
two had only experience on state 
courts. 

How meagerly the experience on a 
state court, even if of long duration, 
prepares one for work on the Supreme 
Court is strikingly borne out by the 
testimony of the two Justices who are 
indubitably the two most outstanding 
of those who came to the Supreme 
Court from state courts. After having 
spent twenty years on the Supreme 
Judicial Court of Massachusetts, part 
of it as Chief Justice, in the course of 
which he wrote more than a thousand 
opinions on every conceivable subject, 
Mr. Justice Holmes found himself not 
at all at home on coming to the Su- 
preme Court. Listen to what he wrote 
to his friend Pollock after a month in 
his new judicial habitat: 


Yes — here I am — and more 
absorbed, interested and impressed 
than ever I had dreamed I might be. 
The work of the past seems a finished 
book—locked up far away, and a new 
and solemn volume opens. The variety 
and novelty to me of the questions, the 
remote spaces from which they come, 
the amount of work they require, all 
help the effect. I have writtten on the 
constitutionality of part of the Con- 
stitution of California, on the powers 
of the Railroad Commissioners of 
Arkansas, on the question whether a 
law of Wisconsin impairs the obliga- 
tion of the plaintiff's contract. I have 
to consider a question between a grant 
of the U.S. in aid of a military road 
and an Indian reservation on the 
Pacific coast. I have heard conflicting 
mining claims in Arizona and whether 
a granite quarry is “Minerals” within 
an exception in a Railway land grant 
and fifty other things as remote from 
each other as these. [ Holmes-Pollock 
Letters, pages 109-110.] 


Nor did Cardozo, after eighteen years 
on the New York Court of Appeals, 
five of them as Chief Judge, in the 
course of which he gained the acclaim 
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of the whole common-law world, find 
that his transplantation from Albany 
to Washington was a natural step in 
judicial progression. On more than 
one occasion he complained to friends 
(sometimes as bitterly as that gentle 
soul could) that he should not have 
been taken from judicial labors with 
which he was familiar and which were 
congenial to him, to types of contro- 
versies to which his past experience 
little relation and to which, 
though these were the main concern of 
the Supreme Court, he was not espe- 
cially drawn. 


bore 


To be sure, by the time that Holmes 
and Cardozo came to the Supreme 
Bench, the heavy stream of commercial 
and common-law litigation that reached 
the Supreme Court in its earlier 
periods had been diverted to the Courts 
of Appeals and largely stopped there. 
But even when a good deal of the busi- 
ness of the Court consisted of litigation 
related to what loosely may be called 
common-law litigation, the transition 
from a state court to the Supreme 
Court was not in a straight line of 
experience. Thus, although on the 
bench in Connecticut Ellsworth’s opin- 
ions “sustained his reputation as a 
good lawyer and a just and able judge” 
(Brown, The Life of Oliver Ellsworth, 
page 109) and in the Senate he had 
been the chief architect of the First 
Judiciary Act, on his appointment by 
Washington as Chief Justice, he “un- 
dertook a severe course of study and 
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reading” (ibid. page 242). And when 
Monroe offered a place on the Court 
to his Secretary of the Navy, Smith 
Thompson, who had been a New York 
judge for seventeen years and for 
nearly five Kent’s successor as Chief 
Justice, Thompson hesitated to accept, 
in part because of his lack of judicial 
experience outside the common law. 
(18 Dictionary of American Biog- 
raphy, page 472.) 

But, it may be suggested, if experi- 
ence on a state court does not ade- 
quately prepare even the greatest of 
judges for the problems that are the 
main and certainly the most important 
business of the Supreme Court, judicial 
experience intrinsically fosters certain 
habits of mind and attitudes, serves to 
train the faculties of detachment, be- 
gets habits of aloofness from daily 
influences, in short, educates and re- 
inforces those moral qualities—dis- 
interestedness and deep humility— 
which are indeed preconditions for 
the wise exercise of the judicial func- 
tion on the Supreme Bench. Unhappily, 
history again disappoints such expecta- 
tion. What is more inimical for good 
work on the Court than for a Justice 
to cherish political, and more particu- 
larly presidential, ambition? Who will 
disagree with Mr. Justice Holmes’s 
observation, “I think a judge should 
extinguish such thoughts when he goes 
on the Bench.” (1 Holmes-Pollock 
Letters, page 192.) Sad and strange as 
it may be, the most numerous and in 
many ways the worst offenders in this 
regard have been men who came to the 
Court from state courts, in some in- 
stances with long service on such 
courts. Their temperamental partisan- 
ship and ambition were stronger than 
the disciplining sway supposedly exer- 
cised by the judiciary. To be sure, 
there have been instances of such 
political ambition by those who came 
on the Court without judicial experi- 
ence. Salmon P. Chase, of course, is 
a conspicuous example. But I think it 
is fair to say that fewer Justices who 
had had no prior judicial experience 
dallied with political ambition while 
on the Court than those who came 
there with it. And it deserves to be 
noted that the most vigorous, indeed 
aggressive hostility to availability of 
a member of the Court for a presiden- 


tial nomination came from one who 
had no prior judicial experience, Chief 
Justice Waite (Trimble, Chief Justice 
Waite, page 141), and from another 
whose name ought not to go unmen- 
tioned on this occasion—Mr. Justice 
Roberts. 


Even though the history of the Court 
may demonstrate that judicial expezi- 
ence whether on state or federal bench 
ought not to be deemed a prerequisite, 
what of the lower courts as a training 
ground for the Supreme Bench? The 
fact is that not one so trained emerges 
over a century and a half among the 
few towering figures of the Court. 
Oblivion has overtaken almost all of 
them. Probably the most intellectually 
powerful of the lot, Mr. Justice Brewer, 
does not owe the weight of the strength 
that he exerted on the Court to his five 
years on the Circuit Court after his 
long service on Kansas courts. Surely 
it is safe to attribute it to the native 
endowment that the famous Field 
strain gave him. Mr. Justice Van 
Devanter was undoubtedly a very in- 
fluential member of the so-called Taft 
Court. But he was that essentially on 
the procedural aspect of the Court’s 
business and by virtue of the extent 
to which Chief Justice Taft leaned on 
him. It was characteristic of Taft’s 
genial candor that he spoke of Van 
Devanter outside the purlieus of the 
Supreme Court as “my chancellor”. 


One is not unappreciative of Chief 
Justice Taft by saying that his sig- 
nificance in the Court’s history is not 
that of an intellectual leader but as the 
effective force in modernizing the fed- 
eral judiciary and in promoting juris- 
dictional changes to enable the Court 
to be capable of discharging its role in 
our federal scheme. Moreover, it was 
not Taft’s eight years of service on the 
Sixth Circuit, highly esteemed as it 
was, that led President Harding to 
make him Chief Justice White’s succes- 
sor after Taft’s twenty years of separa- 
tion from active concern with law. 
Taft’s situation reminds of the Hamil- 
ton Fish incident. That very able man 
declined President Grant’s offer of the 
Chief Justiceship, believing that his 
knowledge of the law had become stale 
and his feeling for it rusty, having 
for long been unexercised. “I insisted 
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that I could not accept it; that it was 
upwards of twenty years since I had 
had any connection with the bar or 
practise, and I had no familiarity now 
with the proceedings of the Court... .” 
(Nevins, Hamilton Fish, page 661.) It 
was of course true of Fish as it was of 
Taft that his unusual experience in 
public affairs informed his understand- 
ing, even if not in their legal aspects, 
of problems that reach the Supreme 
Court. But in Taft’s case, after his 
political career was over, he must 
have re1ewed his familiarity with legal 
problems as Kent Professor at the Yale 
Law School, light as were his duties 
there. 


More immediately relevant to our 
subject is the fact that even Justices 
who have come to the Supreme Court 
fresh from a longish and conspicuously 
competent tenure on the lower federal 
courts do not find the demands of their 
new task familiar. Their lower court 
experience does not make the transi- 
tion an easy one. Thus Phillip Bar- 
bour, despite the deserved reputation 
that he brought to the Supreme Court 
from his years on the United States 
District Court, felt it necessary to fit 
himself by “conscientious study” for 
his duties on the Supreme Court. 
(Dumas Malone, in 1 Dictionary of 
American Biography, page 596.) A 
recent striking example of how hard 
the sledding can be for a judge who 
also made an exceptional record over 
long years on the District Court and 
was an uncommonly cultivated man, 
was Mr. Justice Sanford. Thus it has 
been as true of capable Justices who 
came to Washington from lower fed- 
eral courts as of those who came to 
the Court richly endowed but without 
judicial experience, that they actively 
set about educating themselves for 
the work of the Court and were edu- 
cated by it. 


Mr. Justice Moody, who had had 
exceptional preparation for the Court’s 
work as lawyer, legislator, and mem- 
ber of the Cabinet, including forensic 
activity as Attorney General, on his 
appointment to the Court turned to his 
classmate, Professor Eugene Wam- 
baugh of the Harvard Law School, for 
guidance in the study of constitutional 

(Continued on page 800) 
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A Reply to Mr. 


Schweppe: 


Military Enforcement of Court Decrees 


by Jack B. Schmetterer * of the Illinois Bar (Chicago) 


In our February issue, Alfred J. Schweppe, of Seattle, argued that 


the President has no authority to use federal troops to enforce court 


decrees. Mr. Schmetterer writes a rebuttal on these pages. 





Mr. Schweppe’s article on the use of 
federal troops to enforce federal court 
decrees merits rebuttal. (44 A.B.A.J. 
113, February, 1958). Although the 
article covered many points, it is the 
sole object of this reply to argue that 
authority for use of federal troops at 
Little Rock, Arkansas, in October of 
1957, was properly claimed by Presi- 
dent Eisenhower to be found in Title 
10, United States Code, Sections 332 
and 333.1 


Mr. 


Schweppe? that the cited sections are 


It was rightly admitted by 


exceptions to the so-called “Posse 
Comitatus Act” which prohibits use of 
the Army or Air Force as a “Posse 


Comitatus” or otherwise to execute the 


laws except where authorized expressly 
by the Constitution or act of Con- 
gress.” However, he denies applicabi- 
lity of those sections, on the ground 
that no “laws of the United States” 
within the meaning of that phrase in 
Sections 332 and 333 were violated or 
Little Rock. It is not 
deal with his remarks 


obstructed in 
necessary to 
denying that federal court decrees and 
the Supreme Court decision in Brown 
v. Board of Education* fail to qualify 
as “laws of the United States”. Even 
if those remarks are valid, they are 
“straw men”. The discussion to follow 
deals simply with his assertion that no 
present statute of Congress can be con- 
sidered a “law of the United States” 
so as to justify military intervention 


in Little Rock under Sections 332 or 
333. That assertion is wrong. 

Those parts of the article based on 
President Eisenhower’s own statements 
prior to the Little Rock incident dis- 
allowing his power to use troops® do 
not require lengthy discussion. The 
fact that a President shows public ig- 
norance of one of the many thousands 
of congressional laws does not at all 
foreclose him from using that law in 
the future. There is no such thing as 
repeal of congressional statute by pres- 
idential misapprehension.® 


Mob Violence .. . 
Statutory Obstruction 


It is clear that no statute of Con- 
gress requires desegregation of public 
schools. Nevertheless, a statute of Con- 
gress was obstructed by mobs in Little 
Rock. That statute is found under Title 
28, U.S. Code, Section 547, providing 





1. The President’s Proclamation claiming 
authority under the cited Sections and under 
the Constitution, and commanding the rioters 
in Little Rock to disperse, was dated September 
23, 1957, and was published in full in the New 
York Times, September 24, 1957. The compre- 
hensive Act of August 10, 1956, revising Title 10 
of the U. S. Code relating to the “Armed 
Forces” provides in Sections 332 and 333 as 
follows: 

“*332. Use of militia and armed forces to en- 
force federal authority. 

“Whenever the President considers that un- 
lawful assemblages, or rebellion against the 
authority of the United States, makes it im- 
practicable to enforce the laws of the United 

tates in any State or Territory by the ordinary 
course of judicial proceedings, he may call into 
Federal service such of the militia of any state, 
and use such of the armed forces, as he con- 
siders necessary to enforce those laws or to 
suppress the rebellion. 

“333. Interference with State and Federal 


law. 
“The President, by using the militia or the 
armed forces, or both, or by any other means, 


shall take such measures as he considers neces- 
sary to suppress, in a State, any insurrection, 
domestic violence, unlawful combinations, or 
conspiracy, if it— 

(1) So hinders the execution of the laws of 
that State, and of the United States within that 
State, that any part or class of its people is 
deprived of a right, privilege, immunity, or 
protection named in e Constitution and se- 
cured by law, and the constituted authorities of 
that State are unable, fail, or refuse to protect 
that right, privilege, or immunity, or to give 
that protection; or 

(2) opposes or obstructs the execution of the 
laws of the United States or impedes the course 
of justice under those laws. 

The Proclamation was made pursuant to 
Section 334, providing as follows: 

“334. Proclamation to disperse. 

“Whenever the President considers it neces- 
sary to use the militia or the armed forces un- 
der this chapter, he shall, by proclamation, 
immediately order the insurgents to disperse 
and retire peaceably to their abodes within a 
limited time.” 


The foregoing, before the revision of August 
10, 1956, were tions 5298, 5299, and 5300 of 
the Revised Statutes. 

2. Alfred J. Schweppe, Enforcement of Fed- 
eral Court Decrees: A Recurrence to Funda- 
mental Principles, 44 A.B.A.J. 113, at 192 
(1958). 

3. Title 18, the Criminal Code, Section 1358: 
“Whoever, except in cases and under circum- 
stances expressly authorized by the Constitu- 
tion or Act of Congress, wilfully uses any part 
of the Army or Air Force as a posse comitatus 
or otherwise, to execute the laws, shall be fined 
not more than $10,000 or imprisoned more than 
two years, or both.” This was formerly Section 
15 of the Act of June 18, 1878 (20 Stat. 152) 
repealed in 1956 as Section 15 of Title 10, USC, 
and re-enacted as noted above. 

4. The School Segregation Cases: 349 U.S. 
294 (1954), 75 S. Ct. 753, 99 L. ed. 1083. 

5. See Schweppe, op. cit., supra, note 2, at 
pages 113 and 190 (footnote 21). 


6. But see David Lawrence, Augusta Chron- 
icle, October 3, 1957. 
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that federal court decrees shall be exe- 

cuted by the U.S. Marshal. The Marshal 
shall execute all lawful writs, processes 
and orders issued under the authority 
of the United States and command all 
necessary assistance to execute his 
duties.? 


The Marshal may command the as- 
sistance of private parties to act as a 
posse comitatus*, and it is frequently 
argued that the Federal Marshal in 
Little Rock should have been left to 
do just that, unsupported by federal 
military forces. Such suggestions are 
based more on television concepts of 
Wyatt Earp and Matt Dillon than upon 
a realistic view of the capacity of the 
Marshal of average courage and abili- 
ty. Certainly few men in their right 
minds would try to stop a mob in real 
life with two six-guns and a steely 
glance. In theory and by law, the Mar- 
shal can deputize several hundred men 
into a large posse. However, TV to the 
contrary, the average Marshal is not 
experienced in control of large posses 
and larger mobs, and the mass posse 


has often proved quite ineffective in 
practice.1° 


Indeed, considering local sentiment, 
it is absurd to assume that the Marshal 
in Little Rock could have found a large 
number of private citizens who were 
trained in mob control techniques and 


who would be trustworthy in an emer- 
gency as members of a posse.!! Even if 
such men could have been found in 
sufficient numbers, the Marshal could 
not have imposed military discipline 
on them. A trigger-happy deputy might 
easily have killed some members of 
the mob unnecessarily. It is far easier 
to prevent unnecessary bloodshed on 
both sides when a mob is confronted 
by disciplined military forces than 
when faced by an undisciplined posse.!* 

In any case, Sections 332 and 333 
of Title 10 place the decision for using 
troops squarely on the shoulders of the 
President. 
to whether he should allow the Marshal 
to force execution of mob-obstructed 


His discretion controls as 


court decrees by posse, or whether fed- 
The stat- 
utes are clear in giving that discre- 


eral troops should be used. 


tion, and precedent bears out this con- 
tention.!3 


However, Mr. Schweppe argues that 
the discretion to use troops no longer 
exists when execution of court decrees 
is the object. His position is that such 
power was taken from the President 
by repeal in Civil Rights Act of 195714 
of eae 1989 of Revised Statutes 
(42 U.S.C. 1993). 
repeal a Section 1989, which dealt 


It is asserted that 


with military enforcement of court de- 


crees, impliedly repealed any compara- 
ble special effects of 10 U.S.C. 332 and 
333: 


The repeal of a statute specifically 
dealing with enforcement of court de- 
crees would in any event control over 
any general statute, if any is ap- 
plicable, on executing the “laws of the 
United States”.15 


It is concluded that the statute em- 
powering the Marshal to enforce court 
decrees!® is thereby impliedly removed 
by Congress from the “laws of the Uni- 
ted States” the obstruction of which 
gives rise to presidential authority un- 
der Sections 332 and 333. 


This remarkable argument could be 
attacked on the grounds that there is 
no authority for such a theory of stat- 
utory interpretation. Repeal by impli- 
cation is seen by the courts with the 
greatest reluctance.'* The authority to 
support this proposition of statutory 
interpretation is at best quite thin.1§ 


However, the argument of implied 
repeal may be rebutted on even firmer 
grounds. Mr. Schweppe quotes the stat- 
ute repealed in 1957 as saying in part 
that the President was given power to 


use military force “to aid in the execu- 


tion of judicial process”.!® The repeal- 


ed statute read in full as follows: 





7. Formerly 1 Stat. 87 (1789); Rev. Stat. 787. 


8. 28 U.S.C. 547, as quoted in the text. See 
also In re Quarles, 158 U.S. 532 (1895). 
9. For example see Schweppe, op. cit., supra, 
note 2, at page 192. 
10. The Marshal and posse were forced to 
ield to an armed mob during the Fries Rebel- 
lion in Pennsylvania, in 1789. THe PRESIDENTS 
aNp Crvii_ Drisorper, by Bennett M. Rich; Brook- 
ings Institute, Washington, D. C. (1941) at page 
23. It failed again during the Coxey Common- 
weal Movement of 1893. At Billings, Montana, 
for example, efforts by a force of 100 deputy 
marshals to arrest mob members were com- 
pletely unsuccessful, and lawlessness had to be 
curbed by federal troops. Ibid., page 89. Simi- 
lar incidents arose out of the Pullman strikes 
of 1894. Ibid., page 105. For example, deputies 
were used extensively during the Chicago Pull- 
man strike along with lice, federal troops, 
and eventually state militia. S. Ex. Doc. 7, 53 
Con 3 Sess., page xix. The deputies proved 
ineffective. Edwin Walker, railroad attorney 
and special assistant to the U. S. Attorney in 
Chicago, pointed out that man deputies were 
“worse than useless”. See also Barnard, ““EacLe 
Forcotren,” THe Lire or John Peter ALTGELD, 
ges 312-314, and Tue Poticinc or Lasor 
Bisrures mn Cutcaco, A Case Strupy, pages 250- 
260. H. B. Meyers, University of Chicago, 1929. 
11. The pitch of local emotion and sentiment 
in Little Rock is revealed in pictures of the 
situation as found in Life, October 7, 1957, and 
other periodicals covering the previous week. 
12. Detailed training is given by Army units 
that may be used in mob control, pursuant to 
Field Manual 19-15 and Army Regulations 500- 
50. Basic principles taught Army personnel 
emphasize use of minimum necessary steps, 
using only necessary force. It should be noted 
that the troops employed at Little Rock were 
not issued ammunition. Ammunition and chem- 
ical agents useful in mob control were held 
available, but could only be used by command 
decision. 
One can, perhaps, speculate on whether a 
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U. S. Marshal could be equally successful in 
keeping ammunition out of the chambers of the 
guns of his deputies. It is not likely he could 
do so. Would the citizen who attempted to seize 
the rifle of a soldier (Life, October 7, 1957) 
have escaped with a mere clout on the head if 
he had tried the same thing with a deputy 
marshal? Again, one might doubt whether the 
deputy would show as much discipline as the 
soldier. 

13. 10 U.S.C. 332 and 333, op. cit., 
note 1. 

With res 


supra, 


ct to the predecessor of Section 332 
(Revised tatutes, Section 5298), Rich says that 

“In enforcing federal law...the President’s 
determination as to the need for troops has, 
since the Whiskey Insurrection, been exclusive 
and final.” See Rich, op. cit., supra, note 10, at 
pa ge 197. In Martin v. Mott, arising out of the 

ar of 1812, Justice Story for the Supreme 
Court stated that “the authority to decide 
whether the exigency has arisen belongs exclu- 
sively to the President, and that his decision is 
conclusive upon all other persons."’ 12 Wheaton 
19 (1827). Fredrick B. Wiener, in his PracricaL 
MAnvat or Marrtiat Law, agrees at page 54. 

With respect to the predecessor of Section 333 
Lhe ng | Statutes Section 5299), “Action under 
section 5299 of the Revised Statutes is to be 
taken A upon the call of the government of a 
State, but upon the judgement of the President 
of the United States that some portion or class 
of the people of a State are denied the equal 
protection of the laws to which they are en- 
titled under the Constitution of the United 
States. Action under this section requires the 

roduction of sufficient evidence of specific 

acts sufficient to sustain a judgement by the 
President that the condition described in the 
statute exists." Papers Relative to Labor Trou- 
bles at Goldfield, Nevada, H. Doc. 607, 60 Cong., 
1 Sess., pages 6-7. 

14. Section 122, Civil Rights Act of 1957. 
(Public Law 85-315, ag ay Section 122; 
September 9, 1957, 71 Stat. 637.) 

15. we Schweppe, op. ce 
page 114 


supra, note 2, at 


American Bar Association Journal 


16. 28 U.S.C. 547, described supra 7, 
the text at that point. 

17. Implied repeals are not favored. For 
examples, see U. S. v. Burroughs, 53 S. Ct. 547, 
289 U.S. 159 iiess) and Continental Ins. Co. 
v. Simpson, 8 F. 439 (1926). 

18. Section 1563" might have been considered 
in pari materia with Sections 332 and 333 of 
Title 10, and it is probable that they should be 
construed together. However, such use of acts 
in pari materia may be resorted to to solve, 
not to create, rir! yy ©: Hamilton v. Rath- 
bone, 175 U.S. 20 S. Ct. 155 (1899). Here 
it is not Gann “nat there is a question of 
ambiguity in Sections 332 and 333, but simply 
that repeal of a ae statute impliedly re- 
pealed a special effect of the general wording 
in 332 and 333. 

There is authority for asserting that enact- 
ment of a special statute repeals and takes the 
subject - of a general statute which other- 
wise might include the particular matter st 

e special statute. U.S. v. Sische (1919 

1001; affirmed, 1921, 270 F. 958; +4 

- (192i) 41 S. Ct. 624, 256 U.S. 688: 

3 S. Ct. 88, 260 U.S. 697; and reversed 

on an pik fl 43 S. Ct. 511, 262 U.S. 165. 
However, Section 1989 must be considered as 
enacted at the same time as Sections 5298 and 
5299 (the predecessors of Sections 332 and 333), 
since both were incorporated into the Revised 
Statutes of 1873 at the same time. The Revised 
Statutes of 1873 were a new starting point for 
all federal statutes, the prior ones having been 
repealed in the revision. S. v. Bowen, 100 
U.S. 508 at 513; U. S. v. Locher, 134 U.S. 624, at 
626-7, 1889). erefore, enactment of Section 
1989 at the same time as Sections 5298 and 5299 
could not impliedly repeal any special effects 
of 5298 and 5299 unless a “positive repugnancy’ 
existed between the two statutes. Wood v. 
41 U.S. 342 (1842). No direct authority exists 
for the proposition that mere repeal of a special 
statute repeals by implication the special effects 
of a general statute. 

19. 7 Schweppe, op. cit., 
page 114 


and in 


supra, note 2, at 
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note 2, at 


It shall be lawful for the President of 
the United States, or such persons as 
he may empower for that purpose, to 
employ such part of the land or naval 
forces of the United States, or of the 
militia, as may be necessary to aid in 
the execution of judicial process issued 
under sections 1981-1983 or 1985 
1992 of this title, or as shall be neces- 
sary to prevent the violation and en- 
force the due execution of the pro- 
visions of 1981-1983 and 1985-1994 of 
this title. [Italics supplied. |?° 


[he “title” referred to was “Civil Rights 
Statutes”. Sections 332 and 333 of 
Title 10, United States Code, do not 
at present appear under that title and 
did not at the time the section in ques- 
tion was repealed. The sections of the 
“Civil Rights Statutes” title indicated 
in the repealed section are various laws 
establishing statutery causes of ac- 
tion in the field of civil rights.2! None 
of the indicated statutory causes in that 
title were employed in the case giving 
rise to the Little Rock dispute.** 

In consequence, even if Mr. 
Schweppe’s theory of implied repeal 
is accepted, the repeal could not cover 
more ground than the repealed statute 
covered. That repealed statute would 
not have had the slightest relevance to 
the Little Rock case, even if it had 
been retained by Congress in 1957, 
and would have contributed no author- 
ity to the President to use troops in 
that dispute. 

Some might agree with Mr. 
Schweppe that the question of whether 
the President should have power to use 
military forces to aid in the execution 
of judicial process became a “direct is- 
sue” before Congress in 1957. They 


might also agree that Congress, by re- 


20 “Section 1989, Revised Statutes (42 U.S.C. 


1993), repealed by Section 122, Civil Rights Act 
of 1957 (Pub. L. 85-315, Part III, Section 122; 
September 9, 1957, 71 Stat. 637) 

21. Section 1981—Insures equal rights to all 
persons under the law. 

Section 1982—Establishes equal 
rights for all citizens. 

Section 1983—Establishes a civil action for 
deprivation of civil rights. gt 

Section 1984—Provides for review of civil 
rights cases arising out of the provisions of 
this title. ‘ 

Section 1985—Defines conspiracies to interfere 
with civil rights. 

Section 1986—Establishes action for neglect to 
prevent acts contemplated by Section 1985 and 
gives an action for damages. : 

Section 1987—Provides that certain civil 
rights prosecutions may be instituted at the 
expense of the U. S. 

ection 1988—Provides that civil and criminal 
proceedings may vindicate civil rights. 

Sections 1989, 1990, 1991, 1992—-Deal with pro- 
cedure in civil rights trials, under this title. 

Section 1994—Ends peonage. 

22. The case giving rise to the federal court 
orders obstructed in Little Rock was Aaron v. 
Cooper, 143 F. Supp. 855 (1956). Plaintiff sought 
a declaratory decree and injunction, without 
reference to the civil rights laws noted in note 


property 
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pealing Section 1989 of Revised Stat- 
utes, “clearly intended” that the Presi- 
dent should not have such power.?* 
However, assertions as to the intent of 
Congress are hazardous at best. The 
intent of Congressmen may be clear, 
but the intent of Congress is a more vex- 
ing problem. Certainly there was little 
agreement in Congress with respect to 
the 1957 Civil Rights Act. It was a 
bundle of compromises. The repeal of 
Section 1989 was one step in a process 
of weakening the bill so as to avoid a 
Southern filibuster. To read into that 
step an implied repeal wider than the 
language of the statute repealed would 


indeed be most remarkable statutory 


interpretation. 

Such an interpretation has no stand- 
ing. Rejecting it, one must conclude 
that Section 547 of Title 28, U.S. Code, 
empowering the Marshal to execute 
court decrees, is a “law of the United 
States” within Sections 332 and 333 of 
Title 10. It was obstructed in Little 
Rock by mob action, thus justifying 
military intervention at the discretion 
of the President. Its pertinency was in 
no way repealed impliedly by a repeal 
of another statute having no relevance 
to the facts or case arising in the Little 
Rock Federal District Court. 


The Pullman Strike... 
A Clear Precedent 

There is clear precedent for use of 
troops under this statutory authority, 
in the use of federal soldiers by 
President Cleveland in Chicago during 
the 1894 Pullman strike. As authority 
for sending federal troops over ob- 
jections of the Illinois governor and 
without request of the state legislature, 


21. Ibid. at 857. The court order denying plain- 
tiff’s plea and authorizing the execution of the 
local school board’s desegregation plan was 
affirmed in 243 F. 2d 361 (1957). 

23. So argued by Mr. Schweppe, op. cit., 
supra, note 2, at 114. 

24. In 1894, what is now known as 10 U.S.C. 
332 was found as Section 5298 of the Revised 
Statutes. What is now cited as 10 U.S.C. 333 was 
then found as Section 5299 of the Revised 
Statutes. Their wording may be compared to 
the wording of Section 332 and 333, found in 
footnote 1, supra: 

Section 5298: ‘“‘Whenever, by reason of un- 
lawful obstructions, combinations, or assem- 
blages of persons, or rebellion against the 
authority of the Government of the United 
States, it shall become impracticable, in the 
judgement of the President, to enforce, by the 
ordinary course of judicial preceesaw. the 
laws of the United States within any State or 
Territory, it shall be lawful for the President 
to call forth the militia of any or all the States, 
and to employ such parts of the land and naval 
forces of the United States as he may deem 
necessary to enforce the faithful execution of 
the laws of the United States, or to suppress 
such rebellion, in whatever State or Territory 
thereof the laws of the United States may be 
forcibly opposed, or the execution thereof was 
forcibly obstructed.” (Formerly cited as 50 


Jack B. Schmetterer was admitted 
to the Illinois Bar in 1955 after his 
graduation from Yale University, 
B.A., 1952 and LL.B., 1955. He 
served in the Army from 1956 to 
1958 and taught martial law at the 
Civil Affairs Military Government 
School at Fort Gordon, Georgia. 





the President then cited Sections 5298 
and 5299 of the Revised Statutes—the 
predecessors of the same statutes cited 
as authority by President Eisenhower 
in Little Rock,** then worded in only 
slightly different language. 

In the 1894 following 
striker interference with operation of 


incident, 


railroad trains contrary to a federal 
court injunction, the President dis- 
patched troops upon request of the lo- 
cal United States attorney, the federal 
marshal, and federal judge involved.?5 
Their request was merely persuasive 
to the President, and had no more le- 
gal effect than the request of the Mayor 
of Little Rock petitioning the White 





U.S.C. 202.) 

Section 5299: “Whenever insurrection, do- 
mestic violence, unlawful combinations or con- 
ae in any State so obstructs or hinders 
the execution of the laws thereof, and of the 
United States, as to deprive any portion or class 
of the people of such State of any of the rights, 
privileges, or immunities of protection, named 
in the Constitution and secured by the laws for 
the protection of such rights, privileges, or im- 
munities, and the constituted authorities of 
such State are unable to protect, or, from any 
cause, fail in or refuse protection of the people 
in such rights, such facts shall be deem a 
denial by such State of the equal protection of 
the laws to which they are entitled under the 
Constitution of the United States; and in all 
such cases, or whenever any such insurrection, 
violence, unlawful combinations, or conspiracy, 
opposes or obstructs the due course of justice 
under the same, it shall be lawful for the 
President, and it shall be his duty, to take such 
measures, by the employment of the militia or 
the land and naval forces of the United States, 
or of either, or by other means, as he may deem 
necessary, for the suppression of such insur- 
rection, domestic violence. or combinations.” 
(Formerly cited as 50 U.S.C. 203.) 

25. See Rich, op. cit., supra, note 10, at 
page 97. 
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House for federal military assistance 
in the face of mob violence.?® Gover- 
nor Altgeld of Illinois protested to 
President Cleveland that he had always 
co-operated with federal courts by send- 
ing troops to help enforce injunctive 
decrees when local federal authorities 
had requested aid on other occasions.27 
He therefore argued that the President 
was legally bound under the Constitu- 
tion to have sought state military aid be- 
fore sending federal forces.28 Brushing 
aside all claims that a President must 
seek local aid first, Cleveland justified 
intervention on three grounds under 
the then Sections 5298 and 5299 of the 
Revised Statutes: (1) that conspiracies 
existed against interstate commerce; 
(2) that the mails had been obstruc- 
ted; and (3) that federal court injunc- 
tions could not be executed through 
ordinary means.?° 

Although the Supreme Court never 


directly considered the legality of the 
President’s action, it considered the 
matter in dicta in /n re Debs,®° there 
assuming that obstructions to interstate 
commerce and mail justified military 
intervention by federal forces.*! How- 
ever, if the Attorney General’s later 
account of the whole incident is to be 
believed, the real reason for President 
Cleveland’s action was his desire to en- 
force court process.** This, certainly, 
would conform to the President’s justi- 
fication for use of federal troops to en- 
force federal injunctions the previous 
year during the Coxey Commonweal 
movement and march toward Washing- 
ton.*® In any case, it was felt by many 
writers at the time of the Chicago Pull- 
man strike that Cleveland’s use of 
troops was primarily to back up the 
federal courts.*4 
Here, then, was a case where the 
State Governor co-operated actively 


with federal authorities whenever re- 
quested. Nevertheless, primarily to en- 
force federal judicial equity process 
where federal marshals could not do 
so, the President sent troops under 
authority of the cited statutes without 
first consulting state authorities. His 
action was never questioned by the 
courts. It may have been unwise, but 
it was never held to be unlawful. Al- 
though there were other instances of the 
use of Revised Statute Sections 5298 
and 5299,*° the intervention by Cleve- 
land stands as one of the clearest uses 
of the laws in a situation parallel to use 
in Little Rock of the modern versions 
of the same laws. 

With law and history thus both on 
his side, President Eisenhower was 
thoroughly within his powers in pro- 
tecting and aiding the enforcement of 
court process in Little Rock. 





26. Mayor Mann of Little Rock was in con- 
stant touch with presidential assistant Maxwell 
Rabb. The mayor requested troops on Septem- 
ber 24, 1957. Mr. Rabb suggested that the 

mayor telegra ~" the President with a request 
for mage and the two men conferred as to the 
terms of the telegram. 


Columnist David Lawrence strongly objec es 
to the fact that a local mayor want over 
heads of the state authorities in a direct A 
to the President. He argued that this poses a 
Se peenenens. Augusta Chronicle, Feb- 
ruary 3 page 4, column 3. 

Acnlls, oth whole incident can be com- 

red to the background of President Cleve- 
and’s action in sending troops to Chicago. The 
then Attorney General, Richard Olney, encour- 
aged local federal officials to send requests di- 
rectly to the President. He even suggested by 
implication the type of request that would 
persuade the President. Op. cit., supra, Rich, 
note 10, at pages 96-97. 

27. During a recent coal strike of that period, 
the Illinois state militia had twice given assist- 
ance to the United States Marshal for the 
Southern District of Illinois. In each case, the 
Marshal had requested aid from the state Se 
direction of Attorney General Olney. See Rich 
ibid., pages 91 and 98. Governor Altgeld’s will- 
ingness to assist when requested was again 
shown after federal troops entered Chicago. 
State forces were soon requested by the Chi- 
cago mayor to assist federal and city opera- 
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tions, and the state militia soon arrived. At that 
time, there were only 2,000 federal troops in 
the city. A total of 12,000 men contributed by 
the state and local governments were also in- 
volved in keeping order—3,000 policemen, 4,000 
state militia, and 5,000 deputy marshals. Ibid., 
page 100. 

28. Ibid., page 98. For correspondence be- 
tween Cleve and and Altgeld, see Robert Mc- 
Elroy, Grover Cleveland, the Man and the 
Statesman, pages 151-163. ‘See also a discussion 
of this period in Barnard, op. cit., supra, note 
10, at pages 290-293. 

29. See McElroy, op. cit., supra, note 28, at 
pages 151-163. 

30. 58 U.S. 564 (1895). 

31. Ibid., at page 582. 

32. See Rich, op. cit., supra, note 10, pages 96 
and 108. See also Henry James, RicHarp OLNEY 
AND His Pustic Service, page 203 

33. See Rich, op. cit., supra, note 10, at pages 

34. See Charles C. Allen, Injunction and Or- 
ganized Labor, 28 American L. Rev. 850 (1894): 
“The fact remains a matter of public notoriety 
that the troops were called out to aid in the 
enforcement of equity process.’ 

35. It was upon R. S. 5298 cr its predecessors 
that Presidents generally relied to subdue re- 
sistance to federal laws. This statute was an 
outgrowth of laws dating from 1792. 1 Stat. L. 


264, 2 Stat. L. 443, 12 Stat. L. 281. See Rich, 
op. cit., supra, note 10, pages 195-198. Thus, in 
addition to the Pullman strike and Coxey 
movement, this law was used to suppress vio- 
lence during the Whiskey Rebellion of 1794, the 
Fries Rebellion of 1799, the Dorr Rebellion, 
many incidents during the Reconstruction 
years, the Coeur d'Alene strike of 1892, and the 
Colorado and Arkansas riots under President 
Wilson. Ibid., Chapter XII. When considered 
by the courts, such use has been upheld, as in 
artin v. Mott, 12 Wheaton 19 (1827). 


In contrast, R. S. 5299 received little attention 
from the Presidents. It was cited by President 
Cleveland as one of the laws authorizing his 
action in the Pullman strike, and it was con- 
sidered for use in the Goldfield disorder of 1907. 
See Rich, op. cit., supra, note 10, at pages 130 
and 200. In one instance, an Ohio federal dis- 
trict court was asked to certify to the President 
the existence of a state of insurrection making 
troops necessary. The judge refused, however, 
on the ground that “this court should not 
undertake to make in advance a decision of 
that which is solely for the determination of 
the President of the United States.” Consoli- 
dated Coal and Coke Co. v. Beale, 282 Federal 
Reporter 934 (1922). Rich concluded, however, 
that R. S. 5299 was potentially a powerful 
weapon in the President's hands to guard 
against the dangers of widespread and un- 
checked oppression to minority groups. Rich 
op. cit., supra, note 10, at page 
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“By Love Possessed’: 


A Review from the Legal Point of View 


by Edward J. Gould ¢ of the New York Bar (New York City) 


In this unusual article, Mr. Gould reviews an unusual book: James 


Gould Cozzens’ By Love Possessed has been a best seller for many months 


now, and probably everyone who aspires to keep up with contemporary 


literature has either read it by this time or has attempted to do so. The 


literary critics found the book controversial, and its involved style has 


been satirized on several occasions. Mr. Gould, however, discusses the book 


from the lawyer’s point of view—-an interesting approach since the novel 


deals with lawyers and its central theme is a problem of professional ethics. 





It is not news that James Gould 
Cozzens’ book By 
(Harcourt. Brace) is one of the most 


Love Possessed 


popular and financially successful 
novels of recent years. It has been on, 
and for many weeks led, the best-seller 
fiction lists. Hollywood paid $100,000 
for the motion picture rights. Reader’s 
Digest disbursed another $100,000 for 
the privilege of publishing a condensa- 
tion of it. An equal sum was paid by 
Faweett’s for the soft-cover reprint 
rights. Its style has inspired at least 
two delightful parodies—“By Syntax 
Smothered”, by Joel Wells, The Critic, 
November, 1957, reprinted in The New 
York Times Book Review, January 19, 
1958, page 2, and “By Words Ob- 
sessed”, by Nathaniel Benchley, The 
Vew Yorker, February 8, 1958, page 
100. The title of the book has been 
appropriated for two Tin Pan Alley 
songs—one record by Carl Sigman, 
Joe Leahy and Phil Lamker, sung by 
Della Reese and issued by Jubilee; the 
other from Pride Music, written by 
Stanley Wilde, and sung by Sandy 


Evans. 


Few modern novels have received 
such panegyrics from the reviewers. 
Each reviewer seemingly sought to 
outdo the others in the thick applica- 
tion of superlatives. But the favorable 
verdict was not exactly unanimous. 
In Commentary, for January, 1958, 
Dwight Macdonald, of The New Yorker 
staff, under the damning title “By 
Cozzens Possessed”, trenchantly re- 
views the reviewers and flays them for 
what Macdonald considers their un- 
deserved praise. He deems the style 
“atrocious” and regards “the enormous 
success” of the book as “the most 
alarming literary news in years”. 

This examination, however, is not 
concerned with the literary merits of 
the work, but rather with some of its 
legal aspects. These aspects caused this 
examiner, and doubtless other lawyer- 
readers of the book, especially lawyers 
with partners and more especially part- 
ners serving as fiduciaries, to pause 
and ponder. Three of the featured 
characters in the book are lawyers, and 
the story deals largely with law, lav- 
ishly spiced with sex. 


The Law Firm 

The three featured lawyers compose 
the firm of Tuttle, Winner and Pen- 
rose, the most imposing, influential, 
respected and stable law firm in the 
county. 

Introducing the three: first, there is 
doddering, yet still astute, Noah Tuttle, 
in his eighties the revered Nestor of 
the Bar and a recognized specialist in 
He had been 


“chosen, out of the whole state, to be 


the law of estates. 


chairman of the advisory committee” 
to revise the Decedents’ Estates Law, 
and he himself drafted entire the new 
Fiduciaries Investment Act. “A man 
of complete probity, of absolute in- 
tegrity”, the senior judge assured a 
visiting lawyer, “You can trust him— 
you need never fear anything even 
faintly smacking of trickery, or under- 
handedness.” Tuttle was trustee and 
executor of several large estates, which 
he handled solo and covertly. He could 
be crotchety, exasperating, arrogant, 
yet “a friend in need”. He was the 
father of Hope, the first wife of the 
second member of the firm—impec- 
cable, lofty, dignified—Dwight Mac- 
“a prig”-—Arthur 
childbirth, 
leaving three children, one of whom 


donald calls him 
Winner. Hope died in 
became a lawyer. Arthur’s father, the 
late Arthur, Sr., and Tuttle had been 
partners for approximately forty years. 

The third and youngest member, 
with the firm about thirteen years, is 
the compassionate and realistic Julius 
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Penrose, smart at figures and investi- 
gations. 
The Facts 

There was an occasion when Winner 
found that $20,800 of funds belonging 
to the Mike McCarthy Estate, of which 
had been de- 
posited in Tuttle’s personal account. 
Though dismayed and irritated, Win- 
ner did not pursue this “offhand pro- 
cedure”. He deemed it “indefensible’’, 
but nevertheless felt “that such monies 
were in no way inverted; that the old 
man by his own methods and in his 
own good time would... account to 
the last penny... .” 

The trust everyone reposed in Tuttle 


Tuttle was executor, 


recalls the implicit faith Timon of 
Athens manifested in his faithful 
steward, Flavius: 


At many times I brought in my ac- 
counts, 
Laid them before you; 
throw them off, 
say, you found 
honesty. 


you would 


and them in mine 


—Act II, Scene ii 


But there soon came a time when to 
dismay and irritation was added down- 
right fear, when Winner’s confidence 
in Tuttle’s “own methods” was shat- 
tered. 

Helen trusted and 
popular clerk of the firm for many 


Detweiler, a 


years and a particular favorite of 
Tuttle’s, overwrought and unhinged by 
her 


remediable waywardness, committed 


young brother’s seemingly ir- 
suicide. This tragedy induced Winner 
to go to the office on a Sunday after- 
noon when no one else was present for 
Helen’s will. In Tuttle’s office, which 
“looked like a rat’s nest’, Winner was 
drawn to a file on Tuttle’s littered desk 
which contained a “Schedule of cur- 
rent indebtedness”. Over the phone 
only a few minutes previously Tuttle 
had pleaded with Winner not to “touch 
anything on my desk—just get things 
out of order—leave everything alone”. 
Nevertheless, curiously examining the 
schedule, Winner was shocked to dis- 
cover that Tuttle—‘“this paragon of 
honesty, this soul of honor, blameless 
of life and pure of crime...had... 
for years—been helping himself to, 
now repaying, taking again, 
money that was not his”. Among the 


now 


deficits was one of around $120,000 
in Tuttle’s account as trustee of the 
Orcutt estate, of which Winner’s Christ 
Church was beneficiary. The Church, 
however, had been receiving the in- 
come. 

Another staggering revelation was 
the presence on Tuttle’s desk of “seven 
or eight checks—drawn by Helen and 
put there for Noah to sign. To the 
one on top a note... had been attached 
...: ‘Mr. T. this will be an overdraft’ ”. 

At that particular time: (a) Win- 
ner’s Aunt Maud was pressing Tuttle 
to sell some bonds held by him for her 
as trustee, and give her the proceeds; 
(b) a new and young and aggressive 
rector of Christ Church had been urg- 
ing that the Orcutt trust fund be other- 
a New York 
of Mike 
McCarthy, was on the scene for a hear- 
ing before Winner, as auditor, in con- 
nection with the McCarthy estate, and 
was on the verge of checking on the 
whereabouts of certain assets; and (d) 
there was talk of liquidating the de- 
clining Union League Club, where 
Tuttle lived and the funds of which he 
was handling as trustee. 


wise administered; (c) 


lawyer, representing sons 


Tuttle’s stalling tactics, with the 
innocent and unsuspecting abetment 
of Winner and the absolute confidence 
everybody had in Tuttle, had suc- 
ceeded thus far in averting a show- 
down on these proposals. 

Well, while Winner was in the vise 
of incredulity and bewilderment at 
his discoveries, Penrose entered the 
office. Winner then got still another 
shock when Penrose told him he had 
known of Tuttle’s peculating methods 
for about twelve Winner re- 
proved Penrose for not telling him, 


insisting that silence was not only un- 


years. 


fair to him, but made both accessories 
after the fact, and thus criminally, if 
not also civilly liable. 

The last thirty pages of the book 
are devoted to a discussion between the 
two partners of where they stood, and 
Tuttle’s position. Winner maintained 
that he, himself, should pay the short- 
ages; Penrose insisted on paying his 
share if Winner persisted in this 
course. Such payments might have 
exhausted the resources of both. 

Penrose argued that, if given time, 
Tuttle would make good all the short- 
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ages, whereas to expose him would not 
only subject him to prosecution, but 
might kill him. If Penrose had pressed 
for an audit when he first discovered 
Tuttle’s manipulations, Penrose said 
to Winner, “the beneficiaries of the 
Orcutt bequests would have been 
awarded every cent your father had 
and every cent you had—your in- 
nocence of the smallest wrongdoing, 
as you know, notwithstanding.” 
Penrose explained Tuttle’s system 
this way: “The greater part of the 
Orcutt money simply wasn’t there— 


except, you might say, on paper. I 
don’t know whether you ever troubled 
to read the instrument. Principal is 
put in Noah’s absolute control. The 
books showed the trust as holding 


various securities, mortgages, and so 
on, from which interest was duly en- 
tered. Those holdings were imaginary. 
The so-entered interest was of course 
real; money has to be. Fortunately, 
under Noah’s almost as absolute con- 
trol were other trusts, other funds. At 
bottom, the process is merely robbing 
Peter to pay Paul. But with improve- 
ments, When the time 
comes to pay Paul, Peter, unknown to 
Peter, is caused to lend you some of 
his money and Paul’s paid. And when 
the time comes to pay Peter, Tom, 
Dick, or Harry, unknown to him, may 
be caused to lend you some of his 
money. Of course, you have to look 
alive, watch your step, exercise fore- 


refinements. 


sight and judgment—”. 

The discussion seems to take for 
granted: that Tuttle had committed 
felonies; that Winner, Sr., would have 
been, and that Winner, Jr., was, liable 
civilly; but that 
bound civilly because he was not a 
partner at the time of the original 
conversion, “which subsequent conver- 


Penrose was not 


sions had been to cover”. Apparently, 
the discussion also assumes that Win- 
ner and Penrose were accessories after 
the fact for not reporting Tuttle to the 
authorities. 

Though mindful of the risks, the 
two decided to “let matters proceed as 
far as possible as they’ve been pro- 
ceeding”, watch them, give them a 
chance to work themselves out. 

The above factual situation, plus 
facts hereinafter noted, it seems to this 
examiner, poses at least four legal 
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questions: I. Tuttle’s criminality; II. 
[he guilt of Winner and Penrose as 
fact; Ill. The 


civil liability of Winner and Penrose; 


accessories after the 


[V. The ethical position of Winner and 
Penrose in not revealing Tuttle’s con- 
duct. 

Before discussing the law governing 
these questions, a venue must, of 
course, be laid. 

The story’s locale is the town of 
Brocton, county seat of Brocton 
County. The state is not given, and 
the reviewers differ about it. Time 
(September 2, 1957) assumes the set- 
ting to be Doylestown, the county seat 
of Bucks County, Pennsylvania, and 
published a picture of the courthouse 
there, which the book seemingly de- 
scribes. Cozzens is,well acquainted with 
Doylestown, having lived in the vicin- 
ity of nearby Lambertville, New Jersey, 
for many years. For the purpose of 
this inquiry, however, the venue will 
arbitrarily be New York, inasmuch as 


the applicable law in other states does 


not differ substantially. 


I. 


Tuttle’s Alleged Criminality 
Were Winner and Penrose warranted 
in their assumption of Tuttle’s “em- 
bezzlements”’ ? 
The Orcutt will gave Tuttle 
plete and absolute discretion in the 


‘ 


“com- 
administration of” the trust. He was 
not restricted to “legal investments” ; 
he could buy and sell, keep, lease, ex- 
change, and do almost anything else 
his judgment dictated. The virtually 
unlimited and unchallengeable powers 
did not, of course, permit or condone 
embezzlement. 

1290 of the Penal 


Law: “A person who, with intent to 


Under Section 


deprive or defraud another of the use 
and benefit of property or to appropri- 
ate the same to the use of the taker, or 
of any other person than the true 
owner, wrongfully takes, obtains or 
withholds, by any means whatever, 
from the possession of the true owner 

-any money, personal property eee 
steals such property, and is guilty of 
larceny”. 

The more pertinent Section 1302 of 
the Penal Law provides that a person 


acting as executor or trustee “who 


secretes, withholds, or otherwise appro- 
priates to his own use, or that of any 
person other than the true owner... 
any money...security or other valu- 
able thing, or the proceeds thereof, in 
his possession or custody by virtue of 
his office...is guilty of... larceny”. 
The punishment here prescribed in- 
cludes a fine, based on the value of 
the property misappropriated, with 
20%, “in addition to the term of his 
sentence for larceny”. 

The appropriation must be for the 
defendant’s own use or the use of an- 
other. People v. Fitz-Gerald, 195 N.Y. 
153, 88 N.E. 27, affirming 130 App. 
Div. 124, 114 N.Y.S. 
intent to steal the property is essential. 
People v. D’Antonio, 150 App. Div. 
109, 134 N.Y.S. 657. Conviction under 
Section 1302 “requires as an element 


176. A criminal 


of criminality in its violation, a con- 
scious and wilful intent to disregard 
its prohibition.” People v. Shears, 158 
App. Div. 577, 143 N.Y.S. 861, 
affirmed 209 N.Y. 610, 103 N.E. 1129. 

The commission of the crime itself 
often may reflect the intent to commit 
the crime—intent may be _ inferred 
from the circumstances. 

Knowledge of Tuttle’s appareat de- 
falcations strikes the reader as incred- 
ible as it struck Winner. Such skul- 
duggery was so out of character. 
Certainly, Tuttle was not venal or 
predatory; he had none of the vices 
usually associated with embezzlers. He 
had no dependents or extravagances. 
He lived simply. He was responsible 
for rejecting a case offering a large fee 
because of its dubious aspects. As the 
senior member of a money-making 
firm and the trustee and executor of 
large estates, his income must have 
been substantial. Yet he grumbled that 
people mistakenly thought him rich 
and came to him for financial aid. 
“Everyone wants money, whether it’s 
due them or not”, he complained. “I’ve 
been paying accounts out of my own 
pocket. It'll be the ruin of me.” His 
grandson—Winner’s son—sought to 
borrow $20,000 from him to embark 
on a law partnership in Washington. 
(Coincidentally, this was the approxi- 
mate amount of McCarthy money de- 
posited in Tuttle’s general account, 
but the book does not connect the 


two circumstances. } 
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Associated Press Photo 
Edward J. Gould has practiced for 
the past forty years in New York 
City and has had considerable 
experience with wills, trusts and 
estates. A native of New York, he 
received his LL.B. from New York 
University. 





What started the vicious, fantastic 
circle of “borrowings” from estates is 
Not senility—the takings 
had been going on for years. Though 


not clear. 


obviously tired, Tuttle’s mind appeared 
keen. 

Instead of profiting personally 
from this process of borrowing-from- 
Peter-to-pay-Paul, Tuttle drained his 
own resources to prevent the disappear- 
ance of estates he managed. Years be- 
fore, he had invested trust funds in, 
and recommended to others the pur- 
chase of, bonds of the Brocton Rapid 
Transit Company, and interurban rail- 
way. The First National Bank of Broc- 
ton owned a substantial amount of 
these bonds. When, to Tuttle’s con- 
sternation and anguish, the transit 
company went into bankruptcy, Tuttle 
was appointed its trustee. By what 
bondholders thought 
Tuttle’s miraculous management, the 


the astonished 


bonds yielded+a rich windfall, prac- 
tically saving the bank and others. 
How Tuttle maneuvered the miracle, 
he refused to disclose. 

Admiringly, Winner said to Penrose: 
“ .. though he had no legal responsi- 
bility, he felt a personal, private re- 
sponsibility which he took very hard”. 
Penrose replied: “Indeed. I venture to 
suggest that supposed responsibility 
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might even have deranged him a little. 
I mean, of course, emotionally. I hear 
everywhere that his handling of the 
business was as astute as possible, a 
masterpiece of management. I, of 
course, searched out what was of 
public record. The scrutiny was un- 
informative; but, forever buried there, 
I’m irresistibly led to guess, may be 
something unique in financial history. 
My guess: the trustee in bankruptcy 
paid out to creditors—other than him- 
self—some hundreds of thousands of 
dollars not received, not realized from 
. . In short, I think a timely 
use of Orcutt money saved the financial 


assets. . 


lives of a number of people like your 
Mike McCarthy. . . . He would betray 
himself, sacrifice himself, before he let 
down, sacrificed those who had put 
faith in him. An emotional idea... I 
think he also hoped, and had some 
reason to hope, that, given time, he 
could restore the money. If a man is 
shrewd—and also lucky, which is usu- 
ally the same thing—about invest- 
ments; if a man is frugal and careful— 
yes; and if a man is brave; not a little 
may be done. I like to think how 
trifling, lived with so long, the unend- 
ing anxiety must by now have come 
to seem to Noah. But he has supported 
it, lived with it, years and years... . 
There’s self-command, if you like. 
There’s stoutheartedness; there’s pru- 
dence; there’s a masterpiece of man- 
agement! I have, as you may imagine, 
kept ...a quiet eye on this matter. By 
my latest estimate, he’s short now not 
above a hundred and twenty thousand 
dollars—maybe less. In July, he made 
quite a quiet killing with some com- 
mon stock warrants... I do believe 
the old boy may pull out yet.” 

After reading the account of what 
Tuttle did, and why, surveying his 
record, giving him the benefit of the 
doubt, and applying the spirit instead 
of the letter of the law, would a fair- 
minded, reasonable person adjudge 
Tuttle criminally liable, hold that he 
had taken and used trust funds with 
intent to deprive or defraud the true 
owner, or to appropriate such funds 
to his own use or the use of another? 


Commingling Funds 
Not to mingle trust funds with the 


of the 
fundamental don’ts in the primer on 
trust management. Canons of Profes- 
sional Ethics II. 


trustee’s own funds, is one 


Section 231 of the Surrogate’s Court 
Act requires that “every . . . testamen- 
tary trustee shall keep the funds... 
received from the estate . . . separate 
and distinct from his own personal 
funds and property. He shall not .. . 
deposit the same... in his own name, 
but all transactions had and done by 
him shall be in his name as such... 
testamentary trustee.... Any person 
violating any of the provisions of this 
section shall be guilty of a _ mis- 
demeanor.” The penalty prescription 
in this section is most unusual. (4 
Jessup-Redfield, Section 3892, E. M. 
Bohm Edition). 


Manifestly, Tuttle’s unexplained ac- 
tion with respect to the $20,800 Mc- 
Carthy item, transgressed the rule for- 
bidding commingling. Notwithstand- 
ing, a fiduciary was not penalized for 
commingling when no loss was sus- 
tained thereby. Matter of Schlossman’s 
Administratrix, 136 Misc. 893, 242 
N.Y.S. 417. 


Bank’s Liabiiity 
An incidental question is the liabil- 
ity of the bank for any breach of trust 
Tuttle might have committed. 


The prevailing rule is that a bank 
is not bound to inquire whether a 
fiduciary in depositing or withdrawing 
funds is committing thereby a breach 
of his obligation as fiduciary. The 
bank is not liable unless it receives the 
deposit or pays the check with actual 
knowledge that the fiduciary is com- 
mitting a breach of his obligation as 
fiduciary in making the deposit or in 
drawing the check, or with knowledge 
of such facts that its action in the 
premises amounts to bad faith. Uni- 
form Fiduciary Act. Sections 8, 9. 
3 Scott, Trusts, Section 324-2, et seq.; 
4 Bogert, THe Law or Trusts AND 
TrusTEEs, Part 2, Section 908, et seq. 


Considering Tuttle’s reputation, no 
responsible person in Brocton, cer- 
tainly not the bank, would question 
anything he did. Furthermore, Tuttle 
probably represented the bank. 
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Effect of Restitution 

In considering the element of intent 
to deprive the owner of his property, 
or to appropriate the same to the use 
of the taker, or another—requisite for 
a conviction under either Section 1290 
or 1302—the peculiarly worded and 
once-controversial Section 1307 of the 
Penal Law, deserves attention. 

Section 1307 reads: “The fact that 
the defendant intended to restore the 
property stolen or embezzled, is no 
ground of defense, or of mitigation of 
punishment, if it has not been restored 
before complaint to a magistrate, 
charging the commission of the crime.” 

Until People v. Kaye, 295 N.Y. 9, 
64 N.E. 2d 268, some courts held that 
the intent to restore the property taken 
at the time of the taking, followed by 
actual restoration prior to complaint 
to a magistrate, was a complete de- 
fense to a charge of larceny. Ehren- 
reich v. Fox Film Corporation, 198 
App. Div. 10, 189 N.Y.S. 488, First 
Department. The Fourth Department 
agreed. People v. Meadows, 136 App. 
Div. 226, 236, 121 N.Y.S. 17, 24, 25; 
affirmed 199 N.Y. 1, 92 N.E. 128. 

The Department, in the 
Kaye case, dividedly reached the same 
conclusion, 268 App. Div. 689, 52 
N.Y.S. 2d 742. The Court of Appeals, 


however, 


Second 


reversed and resolved the 


issue by declaring: 


We realize that the construction now 
approved by us leaves the statute 
pretty much of a dead letter. Intent 
to return ...is no defense but the sen- 
tencing judge may consider such facts 
“in mitigation of punishment”, which 
he certainly could do without any stat- 
utory permission. But we find no rea- 
son for concluding that the Legislature 
...Meant any more than that...a 
thief may not purge himself of guilt, 
by giving back the plunder, before or 
after arrest. The purpose of the statute, 
couched in the negative, was to forbid 
and not to authorize, to deny a de- 
fense and not to provide one, to make 
it plain that once a theft had been 
proven, restitution was no concern of 
the jury, but only a fact that the judge 
might consider in fixing the penalty. 


To be sure, intention to return the 
property allegedly stolen, particularly 
where the property has been restored 
before complaint, is always relevant as 

(Continued on page 799) 
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John Adams, Lawyer: 





His Services Ought Never To Be Forgotten 


by Frank W. Grinnell * of the Massachusetts Bar (Boston) 


John Adams, as Mr. Grinnell reminds us, was more than just the 
First Vice President of the United States and Washington’s successor as 


chief magistrate. His contributions to the Revolution and to American 


history were tremendous, and he deserves to be better remembered by his 


countrymen. 





Why has the Post Office dropped the 
Adamses from our postage stamps? 

This may seem a trivial question, 
but is it? May it not be one symptom 
of a serious trend toward ignorance at 
a time when the nation-wide celebra- 
tion of “Law Day U.S.A.” is still fresh 
in our minds with the support of the 
American Bar Association for nation- 
wide observance as a dedicated day? 

The dedication of “Law Day” means 
history, and Lord Acton said: “The 
ignorance of history in an uncritical 
age is the most insidious Channel by 
which error penetrates.” 

In view of this, perhaps, the simplest 
introduction to this article, and the 
possible need, even among lawyers, of 
a broader sense of historical perspec- 
tive is the following letter which 
appeared in the Boston Herald of 
March 18, 1958. 


The “Canning” of George Washington 

To the Editor of The Herald, 

In an editorial of March 6 you refer 
to a pending bill (House 1841) to 
change the dates of five annual holi- 
days to specified Mondays in order 
to provide for longer week ends. The 
bill names one holiday as follows: 
“Washington’s Birthday shall be ob- 





served on the third Monday in Febru- 
ary and to be known as Presidents’ 
Day.” 

We were somewhat surprised recent- 
ly to find that the Post Office Depart- 
ment, for some unaccountable reason, 
had dropped from the postage stamps 
two of our most historic figures, John 
Adams—“the Statesman of the Revo- 
lution” and second President, and John 
Quincy Adams, the author of the 
“Monroe Doctrine”! and sixth Presi- 
dent. 

Now it is proposed to put Washing- 
ton in the cellar and cover him up 
with an absurd meaningless February 
label of “Presidents’ Day”. 

I suggest that the practice of fooling 
with history and ignoring it be stopped 
in favor of a little more discriminating 
understanding of “The Father of his 
Country” and why children’ were 
taught for generations that he was 
“First in war, first in peace and first 
in the hearts of his Countrymen”. 
There were, and still are, enduring 
reasons for this. Since, as Abraham 
Lincoln said, “we cannot escape his- 
tory”, might it not be wiser or, at least, 
more polite, to show a little more re- 
spect for it than we usually do? 

FRANK W. GRINNELL 


The writing of that letter suggested 
the preparation of this article contain- 
ing what I believe to be unfamiliar but 





John Adams 





correct information which may interest 
some of the 90,000 or more members 
of the American Bar Association. 
What is some of the history in the 
background of “Law Day, U.S.A.?” 


Washington and “Law Day” 
Firs—As to Washington, whose 
birthday was involved in the letter 
quoted above. What is his relation to 
“Law Day”? I suggest that it was 
that of “the keystone of the Arch”. 
My reasons for saying this were stated 
in 1943 in an address “What George 
Washington Should Mean to Us 
Today”. 





1. Adams was Secretary of State under 
President Monroe. 
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Fortunately the Post Office Depart- 
ment has not yet dropped Washington 
from the one cent stamp. 


John Adams and “Law Day”’ 

Turning now, to the Adamses— 
apparently there is a leak in the Post 
Office pipe line of American history 
which the Department has forgotten to 
repair so that the two Adamses have 
both disappeared through the hole. 
But why the Adamses, especially while 
the “Law Day” celebrations are still 
fresh in our minds? 

Before going further, in order to 
avoid suspicion of local New England 
pride and prejudice, I call attention to 
the reminder of Admiral Samuel E. 
Morison in the opening chapter of his 
“Building of the Bay Colony”. 

“Let no New Englander forget that 
the Old Dominion antedates Massachu- 
setts Bay and that representative gov- 
ernment was established on the banks 
of the James the year before the May- 
flower Compact was signed.” 

No one man thought up American 
government—neither Franklin 
Washington, Mason, John 
Adams, Thomas Jefferson, James Madi- 


nor 
George 


son, Alexander Hamilton or anyone 
else, but they all contributed with their 
separate talents. . Many individual 
leaders go to make up the history of 
a nation and as “one star differeth 
from another star in glory”, so the 
great Virginians, and the men of other 
colonies and later states combined with 
the men of Massachusetts to produce 
American history. 

It has been said that “American his- 
tory is all cluttered up with Adamses”. 
Why? Because they had the qualities 
that were needed in the service of their 
country. Space will not permit an ex- 
tended account of John Quincy Adams, 
but Senator Kennedy has recently re- 
vived the memory of our sixth Presi- 
dent in his Profiles of Courage; and 
therefore I shall confine this article to 


John and what has “been forgotten 


about him, and with him, in the nation, 


even including Massachusetts, until 
recently. 

In view of the prevailing ignorance 
of our history which we believed to 
exist, and which we discovered did 


actually exist, during the past few 


years, the Massachusetts Bar Associa- 
tion, in co-operation with the Gover- 
nors and Legislatures of the Common- 
wealth, has conducted a “Massachu- 
Fifty thou- 


sand copies of illustrated pamphlets 


setts Heritage Program”. 


about the early thinkers, under whose 
thinking, not only Massachusetts peo- 
ple, but Americans generally, are still 
living without knowing it, were dis- 
tributed to school _ students, 
One of 
pamphlets contained the following in- 
formation which is part of the Ameri- 


high 


libraries, and others. those 


can “heritage” and may interest both 
the Post Office Department and the 
American Bar. 


John Adams had, and still has, so 
vast an influence on American history 
and government that it is difficult to 
give an adequate idea of him and his 
work or to compare him with his 
contemporaries. 

The fact that John Adams was the 
first Vice President, and the second 
President, of the United States after 
the adoption of the Federal Constitu- 
tion in 1789 has, in the past, attracted 
more attention to his later career and 
obscured, somewhat, the far-reaching 
importance and influence of his career 
in Massachusetts during the period 
from 1761 to the fall of 1779. But, to 
lawyers, he is most interesting in this 
period, between the time when he 
listened to the argument of Otis? and 
was later chosen to represent the Town 
of Boston in protesting against the 
closing of the courts under the Stamp 
Act, and the time about fifteen years 
later, when he drafted the Constitution 
of Massachusetts which, with _ its 
amendments, is still our operative in- 
strument of government. 

In his Tercentenary address on 
Boston Common in 1930, a distin- 
guished Englishman, Herbert A. L. 
Fisher, de-cribed Adams: 

He thought about great things in 

a great way, and he was resolute in 

the pursuit of objects clearly en- 

visaged and sharply defined. In the 
bottom of his heart he 
an independent American common- 
wealth from the first and all the 
time. His irreconcilable temper, 
served by wide knowledge and all 
the resources of a ruminating mind, 
made him a leader of his people. 

His spirit arose above constitutional 

minutiae to the real greatness of the 

occasion, to the incomparable offer- 
ings of fate. The best mind of 

Massachusetts, at this, the greatest 

hour in her history, is to be found 


stood for 


in the writings of this rigorous, un- 
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compromising, far-sighted man. 

It is easy to belittle and attack John 
Adams with plausible support by 
quoting extravagant passages written 
by him in varying moods during his 
long life, in which he often used his 
pen as a safety valve; but for the dis- 
criminating reader, Mr. Fisher's esti- 
mate of him and his writings will 
prove to be sound. 

And yet, it has been said with much 
truth, that, until very recently, “none 
of the founding fathers has been so 
neglected by posterity. Schoolboys 
still confuse him with his cousin, Sam 
Adams.” For this reason we quote 
Charles Warren, noted lawyer and 
historian.* 

The Adams whom I wish to call to 
your mind is not the figure which 
party foes and Hamiltonian histori- 
ans have misportrayed as simply a 
vain, pompous, formal, irritable, 
envious fighter—but rather the man 
of whom Jefferson wrote that he was 
“as disinterested as the Being who 
made him,” that “his deep concep- 
tions and undaunted firmness 
made him truly our bulwark in de- 
bate,” and that “to him more than 
to any other man is the country 
indebted for our independence”. 
What were some of the things which 

this man did besides carrying the 
“Declaration of Independence” through 
the Continental Congress? He and 
young Josiah Quincy, Jr., both out- 
spoken critics of the British policy, 
faced the opposition and criticism of 
the public and even of friends and 
family, when appealed to as lawyers 
by the British soldiers after the Boston 
Massacre of March 5, 1770, and repre- 
sented them in one of the most famous 
American cases, in order to secure a 
fair trial. 

Quoting Warren again, 

Most of the Colonies, in 1775, 
sought the opinion of Congress as 
to the form of Government they 
should adopt. The cautious body de- 
clined to give any definite view. 
Accordingly, the delegates turned to 
Adams; and from the summer of 
1775, through the spring of 1776, he 
was consulted by South Carolina, 
Virginia, North Carolina, Pennsyl- 
vania, New Jersey, New York and 
New Hampshire. It was a novel and 
unknown thing, at that time—this 
business of Constitution-making. To 
leading men in each Colony, Adams 
wrote long letters, setting forth his 
views as to the proper form of 
government for the new _ states. 





2. Against the writs of assistance in 1761. 

3. In an address at George Washington Uni- 
versity, February 22, 1927, reprinted in 12 
Mass. L. Quarterly, No. 5, February, 1927, page 
i the George Washington University 
3ulletin. 
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Frank W. Grinnell was admitted 


to the Massachusetts Bar in 1898. A 
graduate of the Harvard Law School, 
he practices in Boston. He is a mem- 
ber of the House of Delegates of the 
American Bar Association and a for- 
mer member of the Board of Gov- 
ernors. He is the secretary of the 
Massachusetts Bar Association and 
editor-in-chief of the Massachusetts 
Law Quarterly. He has been a mem- 
ber of the American Bar Association 
since 1907. 





These letters, which were printed 
and widely distributed, outlined cer- 
tain fundamental principles. And 
today the framework of the con- 
stitutions of almost all our states 
follows that drafted by John Adams 
in 1780. Rightly may he be termed 

“The Architect of American Con- 

stitutions.” 

It was Adams who, against the 
wishes of New Englanders, after Lex- 
ington and Concord, nominated Wash- 
ington as commander in chief and 
carried the appointment through the 
€ontinental Congress. 

He was chosen to draft the Massa- 
chusetts Bill of Rights and Constitu- 
tion in 1779, which he did after study- 
ing George Mason’s draft of the Vir- 
ginia Bill of Rights in 1776. In the 
draft he included the famous Article 
29 for an independent judiciary, and 
also Article 30 for a “government of 
laws and not of men,’—as Warren 


says “great words,” which mean what 
the Berkshire County men demanded— 
protection against “the wanton exercise 
of power,”—against “tyranny among 
ourselves.””’4 

As Admiral Morison has said: “It 
was the task of John Adams to con- 
struct a government on the ruins of 
what his cousin Samuel Adams had 
done so much to destroy.” 

He was the “father” of the American 
Navy. In his life of “Commodore 
David Porter”, A. D. Turnbull says 
of Porter: 

He was doubly lucky, for the 
times were ripe for Porter, Truxton, 
and the Constellation. John Adams, 
father of the Navy, and, at least in 
this respect the most farseeing man 
of his day, was in the White House. 
Like Washington, Adams had not 
shared the inevitable softening that 
followed the Revolution and resulted 
in the complete disappearance of 
the American Navy... He had been 
in complete accord when Congress, 
against heavy opposition by limita- 
tion blocs, disarmament blocs, and 
pacifist blocs, succeeded in passing 
that Act of 1794 under which the 
great naval architect Joshua Hum- 
phreys was permitted to begin a new 
navy. Moreover, as President, Adams 
had brought about the creation of 
a separate department of the Navy, 
and, after Cabot’s refusal to serve, 
he had appointed as secretary Ben- 
jamin Stoddert, an equally ardent 
advocate of preparedness. 

And as the final act of his public 
career, he appointed John Marshall as 
Chief Justice of the Supreme Court of 
the United States. 

The key to the political thinking of 
Adams will be found in the line from 
Pope’s “Essay on Man” which Adams 
quoted on the title page of his “De- 
fense of American Constitutions” pub- 
lished in 1787 just before the Phila- 
delphia Convention—“all nature’s dif- 
ference makes all nature’s peace.” 
Why did he put it there? That question 
is worth pondering today. 


Carl Van Doren, in his book, Ben- 


jamin Franklin, wrote: 


General Howe, who had withdrawn 
from Boston to Halifax in March, on 
the day before the Declaration [in 
July] landed his Boston army, re- 
inforced, on Staten Island. Within a 
week after the Declaration Admiral 


John Adams, Lawyer 


Lord Howe, with a fleet and transports, 
joined his brother—the two Howes had 
been named as special commissioners 
to offer full pardon to all rebels, with 
the secret exception of John Adams. 
It was soon believed in America, how- 
ever, that Samuel Adams, Richard 
Harry Lee and Franklin also were 
excepted. | Pages 552-553. | 


” * * 


The Howes instead of attacking, 
made another conciliatory move. Lord 
Howe paroled General John Sullivan, 
who had been captured by the British, 
and sent him to Philadelphia with the 
request that Congress appoint some of 
its members to confer privately with 
Howe about a possible settlement be- 
fore any decisive blow had been struck 
on either side and while neither could 
feel compelled to treat. Congress drew 
a distinction. Being the representatives 
of the free and independent United 
States of America, they could not send 
any of their members as private citi- 
zens to confer with him, but they 
would send a committee to find out 
what authority he had to deal with 
persons authorized by Congress, and 
to hear whatever proposals he might 
see fit to make. Franklin, John Adams 
(not aware that the Privy Council had 
excluded him from pardon), and Ed- 
ward Rutledge of South Carolina were 
chosen on 6 September to go on the 
questioning errand | page 558]. 


For these reasons we told the high 
school students in our Heritage pam- 
phlets, that “John Adams Is Part of 
You”. 

For these reasons we suggest that 
“the Architect of American Constitu- 
tion” deserves to be remembered, not 
only as the President who appointed 
John Marshall to be Chief Justice, but, 
in the words of the late Mellen Cham- 
berlain in his essay on John Adams, 
Statesman of the Revolution, as one of 
our foremost lawyers “whose services 
ought never to be forgotten so long as 
free, united constitutional government 
holds its just place in the estimation of 
the people.” 





4. See Petition of Bershire Constitutionalists 
explaining why they refused to let Courts sit 
in Berkshire County until they had a Constitu- 
tion in 1776. See Smith’s History of Pittsfield, 
Chapters 18-29, and A.B.A.J., March, 1936. 
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The Courts on Trial: 


A Call for Action Against Delay 


by Warren E. Burger * Judge of the United States Court of Appeals for the 


District of Columbia Circuit 


Addressing the Southern Regional Meeting of the American Bar Associa- 


tion in Atlanta last February, Judge Burger discussed the factors that are 


responsible for delay in the courts of the land. He hailed the Attorney 


General’s Conference on Court Congestion and Delay as a significant turn- 


ing point in our efforts to improve judicial administration, but warned 


that we must remain vigilant and take new steps if improvement is to 


continue. He urges critical self-examination by the judiciary and establish- 


ing some standards for retirement from active duty. 





In May, 1956, a very significant 
event took place in relation to the 
courts of the United States. After 
several years of study and analysis in 
the Department of Justice, Attorney 
General Brownell called the Attorney 
General’s Conference on Court Con- 
gestion and Delay. This was a signifi- 
cant event for several reasons—among 
them the fact that this was the first 
time in the history of the country that 
the prestige of the United States Gov- 
ernment was brought to bear on a 
national scale to consider a problem 
which was both grave and of long 
standing. The problem was not one 
like the weather, about which every- 
body talks but nobody acts, for a great 
many people had been concerned for 
a long time about delays in the ad- 
ministration of justice. Moreover, 
many of them had been trying to do 
something about it for a long time. 

In_ that 1956 Mr. 


Brownell brought together all the forces 


Conference in 


which had any responsibility for the 
administration of justice—the courts, 
bar associations, law schools, the De- 


partment of Justice itself, as well as 
public representatives who were not 
connected with the legal profession or 
the courts. In suggesting that this was 
a significant event for the courts, I do 
not mean to minimize what had been 
done over a period of many years in 
this field by the American Bar Associ- 
ation, the Institute of Judicial Admin- 
istration, by local and state bar associ- 
ations and leaders like Chief Justice 
Arthur Vanderbilt, Chief Judge John J. 
Parker, Chief Judge John Biggs, Jr., 
and many others. 

All of the information available, and 
specifically the official records of the 
Administrative Office of the United 
States demonstate that the 
judicial system and its machinery are 


Courts, 
not doing the job the public has a 
right to expect. They need re-examina- 
tion and re-appraisal. When it takes 
five, four, three, or even two years to 
get a civil case on for trial, judges and 
lawyers cannot escape the charge that 
a system which functions so slowly has 
defeated one of its primary objectives 
at the very threshold of the judicial 
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process. There are many explanations 
for delay: in some places the growth 
of population and the increase of 
litigation has not been matched by an 
increase in the number of judges; 
there is an expanding federal jurisdic- 
tion and an increasing tendency to 
resort to the federal courts; but there 
are other important reasons which lie 
within our power to change, and it is 
to some of them I wish to direct atten- 
tion today. 

There are obvious dangers in gen- 
eralizing on this subject because in 
many places our federal courts, either 
because of a lighter case load or be- 
cause of strong leadership by alert 
chief judges of the courts, or a com- 
bination of both, have kept the courts 
current most of the time or all of the 
time. For purposes of this discussion 
I would define as current the business 
of any court where a case is reached 
for trial within six to nine months 
after issue. 

While limitations of time and space 
here do not permit discussion about 
the state courts, we should note that 
many of our finest judges and court 
administrators are doing their work in 
Many 


standing ideas and advances in proce- 


state and local courts. out- 


dure and administration have been 
first presented and developed in those 
courts. It is not at all surprising that 
there is a greatly renewed interest in 
many of the 


problems, and renewed vigor in coping 


state courts in these 


with the problems of delay. Far from 
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resenting the interest in this subject by 
organizations like the Attorney Gen- 
eral’s Conference, I am told that judges 
and lawyers of one state after another 
have been asking for help and sugges- 
tions. The federal courts can do much 
by a demonstration that we are not 
shirking our “managerial” duties. 


The History of Delay 

The problem of delay is by no means 
new. As far back as 1906 Roscoe 
Pound, you may recall, spoke to the 
American Bar Association Annual 
Meeting on “Causes of Popular Dis- 
satisfaction with the Administration of 
Justice” and gave expression to atti- 
tudes that had been growing for many 
years. Pound was not trying to express 
primarily the views and attitudes of the 
legal profession but rather of those 
who must use the courts as litigants. 
His comprehensive analysis covered 
many factors but the primary cause, 
then as now, was embraced in a single 
word—DELAY. 

In the early 1920’s, Chief Justice 
Taft complained about the lack of or- 
ganization in the federal judicial 
system and of the tendency of each 
federal judge to insist on “paddling 
his own canoe”, as Taft put it. A gen- 
eration after Pound’s speech the late 
Judge Harold Stephens of the United 
States Court of Appeals, testifying be- 
fore the Senate Judiciary Committee 
on the Administrative Office Bill, said 
he thought the independence of the 
federal courts was not questioned but 
that their efficiency was subject to chal- 
lenge because of the delays in dis- 
posing of cases. Again in the Report 
of the Attorney General’s Conference 
on Court Congestion released January 
7, 1957, eighteen years later, we find 
this theme repeated in these terms: 


The inordinate lapse of time be- 
tween the institution of suits and their 
final disposition in many of our state 
and federal courts constitutes a threat 
to the effective administration of jus- 
tice in this country. ... Prolonged and 
unjustified delay is the major weakness 
of our judicial system today. 


This theme takes on increased volume 
as it is repeated: remember the dates 
1906, 1939, 1957. 


In spite of great improvements such 


as the Federal Rules, the creation of 
the Administrative Office of the United 
States Courts, the delays today are 
worse than they were twenty or thirty 
years ago. 

It was the recognition of this hard 
truth that led Attorney General Brow- 
nell to call the 1956 Conference on 
Court Congestion and Delay. The pre- 
sent Attorney General, William Rogers, 
had a very large part in planning that 
Conference and it is encouraging that 
he intends to continue the work of the 
Conference. 

The cost of operating the federal 
courts in this country is about 
$45,000,000 a year; the total cost of 
state courts is estimated at about 
$500,000,000 a year. Together they 
handle litigation involving billions of 
dollars and vital rights of citizens. 
This is a very large enterprise and it 
is somewhat misleading to call it the 
business of the courts, as we have 
traditionally done—more accurately it 
is the business of the people. Whatever 
may be the reasons for delays in the 
courts the public is tired of excuses 
and explanations and the public wants 
results, 

There is one factor which has con- 
tributed substantially to an attitude 
of complacency within the judicial 
family generally—it is the tendency of 
the public and of the Bar, in according 
proper respect to the dignity of the 
judiciary, to be extremely deferential 
in any criticism of the courts. Up to 
a point this is a sound and proper 
attitude but perhaps this undue defer- 
ence towards the courts has shielded 
them from much legitimate criticism 
and from a proper public discussion of 
how the business of the courts is run. 
It will not interfere with or affect the 
decisional process of judges to have 
these subjects publicly discussed on a 
constructive basis. It is the combina- 
tion of frequent elections and public 
and press criticism that helps keep 
most public officials “on their toes”, 
and the absence of this with respect 
to the federal judiciary because of 
their life tenure puts heavy respon- 
sibility on federal judges to keep our 
own house in order. I think it is safe 
to say that most federal judges and 
leaders of the Bar favor more public 
discussion of the work of the courts 
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as a step in solving the problems of 
delay. 


Management Machinery 


In 1939 the accumulation of dis- 
satisfaction with the operation of the 
federal court system led Congress to 
create the Administrative Office of 
the United States Courts and make 
various statutory changes concerning 
the management of the courts. It rede- 
fined the Judicial Conference of the 
United States, originally established 
as the Conference of Senior Circuit 
Judges in 1922, with the Chief Justice 
of the United States as Chairman, and 
the Chief Judges of all the Circuits as 
members, and it required that Con- 
ference to meet once a year. It directed 
that Conference to make compre- 
hensive and continuing surveys of the 
condition of the business of the federal 
courts and to prepare plans for as- 
signments of judges to or from circuits 
or districts where assignments were 
necessary. The Judicial Conference of 
the United States was given no specific 
power with respect to management of 
the various circuit and district courts, 
however. It was empowered merely “to 
submit to Congress an annual report 
of the proceedings of the Judicial 
Conference and its recommendations 
for legislation”. A more important 
amendment of the Statute of 1939 is 
found in Section 332, which created 
the Judicial Councils of the circuits 
and commanded the Judicial Councils 
to meet at least twice each year. The 
Council of course is composed of 
circuit judges only, unlike the Circuit 
Judicial Conference which includes 
both circuit and district judges. The 
latter, and I think in some quarters 
somewhat overlooked, part of Section 
332 is that which provides: 


Each judicial council shall make all 
necessary orders for the effective and 
expeditious administration of the busi- 
ness of the courts within its circuit. 
The district judges shall promptly 
carry into effect all orders of the 
judicial council. [28 U.S.C. §332.] 


This statute vests all power, and there- 
fore full responsibility, in the circuit 
courts for the management of the 
federal judicial system. The real 
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essence and full meaning of Section 
332 has perhaps not been fully realized. 
Its meaning was very aptly summed 
up by Judge Groner when he told the 
Senate Committee in his 1939 testi- 
mony: 


At the present time a Circuit or Dis- 
trict Judge is responsible [only] to his 
conscience. This Bill does impose [in 
Section 332] some sort of instrumental- 
ity whereby if his conscience is not 
sufficiently quickened it may be quick- 
ened by some action on the part of the 
judicial council. 


A reading of the legislative history of 
these statutes thus conclusively demon- 
strates that the prime instruments for 
management of the federal courts were 

be the Judicial Councils of each 
Circuit and the Administrative Office 
of the Courts. In another part of his 
we find a circuit judge 
of the Ad- 


ministrative Office in these words: 


testimony 


describing the functions 


.the obligation and duty of the 
Administrative Office [of the United 
States Courts] is to see that judges are 
really functioning properly; that they 
are doing their duty; that they are not 
neglecting the holding of court; that 


they are not postponing cases, or any 
other neglect of duty that may be 
brought to his attention by members of 
the bar or otherwise. 


When a member of the Judiciary Com- 
mittee suggested that the Bill did not 
have 


said: 


“teeth” in it, another witness 


.I insist that the bill does have 
teeth in it; that no judge likes to have 
the fact that he is not abreast of his 
work held up to public notice. At least, 
it does this: If, after all the admoni- 
tion that may come from the circuit 
judges, a district judge still persists 
in neglecting his work, still holds up 
cases from decision when they should 
be decided, then everything has been 
accomplished by mild measures that 
could be accomplished. ... 


in an extreme case more 
measures could 


and _ that 
drastic 
to.3 


be resorted 


In one way or another, every witness 
before the Senate Committee made it 
plain that the power of directing the 
work of the courts should be vested in 
the Circuit Judicial Councils, rather 
than in the Supreme Court or the 
Chief Justice.* 

I wish I 


length 


could dwell at greater 
on the legislative history of 
these statutes. To keep Congress from 
centralizing full powers of manage- 


ment of the federal court system in the 


Supreme Court and in the Administra- 
tive Office, the senior judges of the 
circuits urged that these powers be 
given to the circuit judges and that 
they be given an opportunity to “put 
their own house in order”. It was a 
direct result of these strenuous objec- 
tions that the 1939 legislation was 
amended to make the Judicial Councils 
the managing or “operating units in 
bringing about the proper administra- 
tion of justice”. Arthur Vanderbilt, 
then the immediate past President of 
the American Bar Association, in his 
testimony said: 


This [1939] bill has at least that very 
great advantage that, the circuit judges 
being responsible for the condition of 
the district courts within the circuits, 
have it within their power to know 
much more about what is going on in 
that circuit than could the Chief Jus- 
tice or the Associate Justices of the 
Supreme Court here at Washington. 


have cited this legislative history at 
some length for two reasons: first, 
the fact that the Judicial Councils have 
not fully lived up to the expectations 
of the sponsors as to these management 
functions and second, a mild tendency 
on the part of some judges to argue 


that the statutes do not give the powers 
I have just described to the Judicial 
Councils. 


A more detailed legislative 
history is given in the footnote.® 





1. Hearings before a Subcommittee of the 
Committee on the Judiciary, United States 
Senate, Seventy-Sixth Congress, First Session, 
on S. 188, A Bill To Provide for the Administra- 
tion of the United States Courts, and for other 
purposes, page 12. 

Arthur Vanderbilt, 

76th Cong., Ist Sess., page 
4 Congressman Chandler (Tennessee) : 

-One more question, if I may, Judge 
Groner, and that is this: Suppose this confer- 
ence found that a judge, for instance, is quite 
far behind—and there are lots of them in the 
country who are far behind—can this confer- 
ence say, ‘Judge, you must work a while this 
summer, instead of taking ninety days’ vaca- 
tion. You must work this summer.’ Can you 
do that? 

“Justice Groner. Undoubtedly. 

“Mr. CHANDLER. That would be a fine thing. 

“Justice Groner. The average district judge 
does not have enough to get away for three 
months. He is glad to get a six weeks’ 
vacation, 

“Mr. CHanpier. It would be auueiing how 
many of them are gone from the Ist of July 
until the Ist of October. I have no feeling 
against the judges, but I think the responsi- 
bility rests on them to preserve the confi- 
dence of the people in the courts of this 
country; but I do say this, that the judges 
seem to be the last people to recognize these 
conditions. They do not realize what many 
people think about them. Their best friends 
won't tell them. 

“Mr. Guyer. They have been the bulwark 
of this country. 

“Mr. CHanpier. Yes, they have; and I want 
them to stay that ee 

“Justice GRONER r. Chairman, I would 
be glad ifyos would hear from Judge Parker, 
very briefly.”” (Hearings before the Commit- 
tee on the Ys ualelery of the House of Repre- 

sentatives, 76th Cong., Ist Sess., on H.R. 2973 


Hearings on S. 188, 
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subsequently amended and reintroduced as 

H.R. 5999, A Bill To Provide for the Adminis- 

tration of the United States Courts, and for 

other purposes.) 

4. Prior to 1939 the administrative or house- 
keeping machinery for the courts was vested in 
the Department of Justice and this was an 
anomaly almost universally disapproved, even 
though everyone agreed that system had 
worked reasonably well in practice. 

5. Hearings on S. 188, 76th Cong., 
page 16. 

6. Mr. Vanderbilt went on to say that of 
course it would be contemplated that these 
problems would be approached a7 mild meas- 
ures in the first instance and said 

“The difficulty is that we have inherited from 
primitive days, when transportation was slow 
and difficult, the theory that every judge was 

a law unto himself. He should be a law unto 

himself in the decision of cases, but should 

not be a law unto himself when it comes to 
matters designed to render service to the 
community.” 

Senator John A. Danaher, of Connecticut, 
then a member of the Judiciary Committee and 
now a_distinguished member of the United 
States Court of Appeals, asked whether the pro- 
posed statute (later to become Section 332) 
gave adequate power to the Judicial Councils. 

ll of the witnesses seemed to agree that the 
language of Section 332 gave the circuit judges, 
as members of the judicial council, full power 
to deal with every situation which might arise 
within any circuit. 

The late Chief Judge Harold Stephens, em- 
aes the ped of Section 332 because 

ave ‘‘the judicial councils of the several cir- 


[st Sess., 


~ ts... power to direct the activities of district 
judges, so far as efficiency is concerned” 

e Special Assistant to the Attorney Gen- 
eral, now Judge Alexander Holtzoff, also testi- 
fied before the Committee concerning the lack 
of management authority, in the circuit judges 
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The Judicial Council— 
Judicial Conference 


In addition to creating Judicial 
Councils of the circuits, Congress in 
1939 also created a Judicial Conference 
of the circuits to include all of the 
circuit and district judges. It also 
provided for representation and active 
participation in the Circuit Conferences 
by members of the Bar. This provision 
(Section 333) like Section 332, has 
been fully used and applied by only 
a minority, at least, of the circuits 
in the sense clearly contemplated by 
Congress in its express language and 
plainly indicated by the legislative 
history. Many people have speculated 
as to the reason why federal judges 
have made so little real use of the 
machinery of the Judicial Conference. 
I suspect, indeed, that this statement 
will be challenged by many judges and 
to those who do so I commend to their 
reading the Reports of the Senate 
Judiciary Committee of the Seventy- 
Sixth Congress, First Session, on S. 
188, A Bill To Provide for the 
Administration of the United States 
Courts, and for Other Purposes, April 
4 and 5, 1939. When they have read 
this material they should then look to 
the kind of judicial conferences which 
have in fact been held in their circuits. 
Such a comparison will suggest that 
less than a majority of the circuits 
have consistently held meaningful con- 
ferences and in some places the con- 
ferences which are held fall far short 
of what Congress intended. 


The Vital Role of the 
District Courts 

With expanding federal jurisdiction 
and a growing country it has been 
the trial courts which have borne 
the greater burden in recent years. 
And it is in the trial courts, both state 
and federal, where the problem of 
delay is centered. With few exceptions 
there is no serious time lag in the dis- 
position of appeals. 

We sometimes hear the Supreme 
Court of the United States called “the 
fountainhead of justice”, but at the 
risk of offending that great institution 
I point out what all practitioners know, 
that the real fountainhead of justice 
is not the Supreme Court and it is not 





any appellate court. The fountainhead 
of justice is the trial court. As the pri- 
mary dispenser of justice the trial 
court is the unit to which all measure- 
ments must be applied in evaluating 
the worth of any judicial system. 
Justice Frankfurter had this in mind, 
when, in one of his opinions he said: 


If our trial courts are not manned by 
men of integrity, industry, skill and 
professional competence there is very 
little any appellate court can do to 
make the system work. 


It therefore made great sense, and 
remedied a long standing defect in the 
composition of the Judicial Conference 
of the United States when Congress 
last year amended the statute to pro- 
vide that each circuit in the federal 
system shall hereafter elect one district 
judge to sit as a member of the con- 
ference. That body, even without 
statutory powers, can now reflect 
directly the views and the experience 
of the most important part of our 
judicial important 
certainly to the litigant and the 
practitioner whose principal daily con- 
cern is not the resolution of great 
legal issues but simply the matter of 
getting things done. By the very nature 
of the composition of the Conference 
in the past its members were those 
circuit judges who had served longest 
on each of the federal courts of 


system — most 


appeals. Their experience is vast, but 
some of them are too far removed 
from the day-to-day problems of the 
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trial courts to give effective leadership. 
The deplorable state of delay in trial 
courts, where delay exists, is, under the 
statute,’ the direct responsibility of 
the circuit judges generally and the 
chief judges of the circuits specific- 
ally. The fact that an excess of judicial 
deference—or downright indifference 
and complacency—has led some to 
abdicate responsibility for management 
of the system (as some of us have 
done) does not reflect great credit on 
us. 


Causes of Delay 

It is reasonable to ask why and how 
the total performance of the federal 
courts has reached the condition where 
so much delay is present. While it 
affects relatively few cities, those places 
where it takes from two to five years 
to get on for trial, represent a very 
large part of the total litigation in all 
the federal courts. Indeed over one 
third of all the civil cases in federal 
courts are subject to this undue delay. 

This is not because federal judges 

are lacking in industry or in a con- 
scientious desire to serve the public. 
I suggest it is due to three factors, 
among others, which I have already 
mentioned : 

1. Expanding federal jurisdiction 
and increasing total litigation 
which has not been matched at 
all times by an increase in the 
number of judges. 


(Continued on page 798) 





under the existing situation and pointed out 
that “(t]he Syverning body under this bill 
{$382} will be the judicial council in each cir- 
. There is a mandatory clause in the bill 
requiring the district judges to accept and 
llow the directions of the judicial council. To 
tie extent they [the circuit judges] are re- 
sponsible for e administrative side of the 
federal judiciary and for dispatching the work 
of the courts in a businesslike manner and 
expediting the decision of cases.’ 

hief Judge Kimbrough Stone of the Eighth 

Circuit emphasized the importance of proposed 
Section 332, representing a change from the 
prior Bill, saying: 

“I think it is a most salutary change. Last 
year’s bill has a provision in it which I 
personally thought was exceedingly danger- 
ous, because I thought it might be construed 
to centralize here in Washington . . . [power] 

> 


. 1 doubt if anybody in the world knows 
the conditions in any of these circuits as well 
as the senior judge of the circuit. 


” {Tlhose are some of the reasons for 
the administration being more effective inside 
the circuit, and that is the reason why this 
bill was changed from what might have been 
a central administration by a single indi- 
vidual in Washington. ...” 

Senator, now Judge, Danaher pursued the ex- 
amination of one of the witnesses concerning 
the failure of the courts to make adequate use 
of the then new Federal Rules of Civil Proce- 
dure and Judge Stone answered: 


“If there had been an act of Congress at 
that time that the district judges should car 
out the instructions of the senior circ 
judges those [senior circuit Judges would 
not have hesitated one second and would 
aay done it gladly and a 

. That is the purpose the “fudicial 
council.” 
rye witness in describing the 1939 legisla- 
tion said: 

“The bill provides that it shall then be the 
duty of the judicial council in each circuit to 
consider the report of the administrative 
officer, and promptly to take such action as 
may be necessary to correct whatever is — 
the subject of criticism therein. That me 
that if the administrative officer finds that in in 
any particular district the work is behind . 
that fact will be embraced in his re ~ and 
brought to the attention of the judicial coun- 
cil, and that council will see to it, either = 
the particular judge who is behind in 
work catches up with his work, or that 3. 
ance is given to him whereby the work may 
be made current. 

“So far as I know personally, the criticism 
of the courts is due to delay. I have not 
heard, except perhaps in one or two in- 
stances, any substantial criticism of the work 
of the courts, except that the length of time 
which ensues between the commencement of 

a suit and its conclusion is too long [in so 
districts] acome oy country.” (Italics added.) ) 

See Hearings on 188, og , ne 1st Sess., 
supra, at 18, 31-32, “38. 23-24 
- 28 U.S.C. §33 
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Construing the Constitution: 


A Trial Lawyer’s Plea for Stare Decisis 


by Wendell J. Brown * of the lilinois Bar (Chicago) 


There is a basic difference between a written constitutional law and an 
unwritten constitutional law, Mr. Brown writes. We believe in the former 
in contrast to the unwritten constitution of England which was not believed 
to fit our needs. We believe, he continues, that we achieve better protection 
of, our natural rights by adhering to a written constitution, which is our 
great national inheritance. He declares that stare decisis should be main- 
tained in each of its aspects and calls upon the Court to use and honor the 


three basic rules of construction. 





When an alien makes application to 
become a citizen he is given a test on 
the Federal Constitution. One of the 
questions which is asked is: “Does the 
Supreme Court, Congress, or the Presi- 
dent make the laws?” In spite of the 
more than 4000 United States Supreme 
Court interpretative opinions we all 
know that at least the theoretically 
correct answer to that question is 
“Congress makes the laws.” If the 
applicant for citizenship answers that 
any branch of the government makes 
the laws except Congress, then he fails 
in such an answer. Accordingly a prior 
decision or line of decisions can be 
overruled, for such a decision under 
our theory of law did not make but 
merely declared the law. 

The basic idea of stare decisis is 
that the law, once settled by a decision 
of the court of last resort, should be 
followed in subsequent decisions. How- 
ever the second aspect of the theory of 
stare decisis requires a reversal of a 
settled decision, or line of decisions, 
even though such decisional law may 
be hoary with age, whenever a major- 
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ity of a current United States Supreme 
Court is of the opinion that the original 
decision is wrong. 

There are two types of individual 
judicial minds in the caricature of 
extremes. At the one extreme we have 
the judge endowed with an imperturb- 
able ego—a judge who has such an 
overwhelming sense of right and wrong 
that he lacks the humility to be bound 
by stare decisis, even in a case where 
his only justification for an overturn- 
ing of the settled law of prior decisions 
is his own sense of right and wrong. 
His own sense of right and wrong 
may be deeply philosophical, soci- 
ological, economic, theosophical or 
political. It is a combination of think- 
ing which results from the total back- 
ground of an intellectual life, replete 
with experience. 

At the other extreme we have the 
type of judge with the subdued ego, a 
judge who has such an inward lack of 
confidence in his ability to judge in- 
telligently that he feels that he must 
follow the precedent of prior de- 
cisions without re-examining the legal 





justification for them in any case. Such 
a judge honestly believes that he should 
read and analyze the cases, and in the 
event he finds the matter to be “settled” 
he must abide by the prior decisions. 
He firmly believes that the beaten path 
is always and inevitably the one to 
follow in reaching a decision. 


Each of these two extremes in types 
of judicial mind can be and has been 
built up to the point of eulogy. The 
first type attacks a case initially with 
the answer to the question of what 
ought to be the law and then attempts 
to collect decisions which will sustain 
such an answer. If the only decisions 
available are contrary to its a priori 
thinking, then such decisions are upset. 


The other extreme type of judicial 
mind asks the question: “What have 
prior decisions of the Supreme Court 
held with reference to the particular 
issue?” If the answer to that question 
is determinable, then a determinative 
point has been reached, and such a 
judge hands down his decision with- 
out any more pother about the matter. 


Each of these two extreme types of 
judicial minds is undesirable under a 
constitution which makes us a nation of 
laws instead of men. The first type has 
need of a restrictive procedural device 
and the second type needs a booster 
procedural device. Properly under- 
stood the law of stare decisis satisfies 
that need. 
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What Is 
Stare Decisis? 

The law of stare decisis is a self- 
imposed mechanical governor and ac- 
celerator for the correct functioning of 
the judiciary. It is a useful rule, not 
an inexorable command. Burnet v. 
Coronado Oil & Gas Co., 285 U. S. 
393, dissent, page 406, note 1. 

One of the two basic ideas of stare 
decisis is that there should be stability 
in our laws, and that once a law has 
been settled, then it should remain set- 
tled, to the end that the people who are 
bound by it may rely upon it. Since 
there is no constitutional or statutory 
law which provides that once a court 
of last resort has settled a controversial 
matter by decision which involves the 
construction of a statute or of our 
Federal Constitution, it should stay 
thus judicially settled, stare decisis is 
a means by which the judiciary polices 
itself, 

The rule of stare decisis is a rule 
which the Supreme Court of the 
United States has adopted from the 
traditional history of our law and im- 
poses upon itself. It is a wholesome 
rule, which requires each judge to re- 
strain himself from upsetting settled 
prior decision law unless he knows he 
must. 

By the adoption of the law of stare 
decisis the Supreme Court has made it 
crystal clear to an individual judge 
that he should not upset the settled law 
of prior decisions unless he knows with 
a deep .and legally authenticated con- 
viction that the prior decision or de- 
cisions of the Supreme Court were 
wrongly decided. 


When Is a 
Prior Decision Wrong? 

When a justice attacks a problem of 
construction of our Constitution he 
must have an approach to the problem 
which will become a part of him, and 
which will enable him to determine 
the answer to the question “Should a 
prior decision or line of decisions of 
our Supreme Court be upset?” 


There is much which could be said 
with erudition I suppose in favor of 
the “elastic” approach to interpretation 
of the Constitution. There are they 
who have accepted it to be the pro- 


found approach. Such an “elastic” 
theory permits a Supreme Court justice 
to upset a prior decision or line of de- 
cisions whenever, in his best judgment, 
economic or social changes require 
adjustment of the law to such changes. 
Yet we advocates know now that the 
“elastic” approach has led us into a 
Serbonian Bog which ultimately, if 
followed to its logical end, will deaden 
the meaning of our Constitution to the 
point where we have none. An early 
Latin legal phrase cautions that an 
interpretation “is to be adopted, that 
the thing may rather stand than fall”. 
The great clauses of “commerce”, 
“general welfare”, “due process”, 
“equal protection”, etc., must have 
limitations which are within the com- 
mon understanding of the people who 


possess them. 


Also there is much which could be 


said in a forthright style in favor of 


the “status quo” approach to interpre- 


tation of the Constitution which allows 
no judicial correction of a prior de- 
cision or line of decisions, and leaves 
correction to others. Yet we know that 
such inelasticity is not consistent with 
the basic idea that judges declare and 
do not make the law. Inasmuch as the 
judiciary merely declares the law, it 
could have erred in such a declaration 
and therefore should have the power 
to correct its own errors. The Supreme 
Court should be able to declare itself 
to have acted unconstitutionally. This 
it did for the first time in 1937 when 
it recognized in the far-reaching case 
of Erie Railroad Co. v. Tompkins, 304 
U. S. 64, that it had pursued an un- 
constitutional course in its previously 
established doctrine of Swift v. Tyson 
with respect to the existence of a fed- 
eral general common law. 

In all cases involving application and 
interpretation of the Federal Constitu- 
tion, where correction through legisla- 
tive action is practically impossible, the 
Court should preserve its power to 
overrule earlier decisions. It is more 
important to preserve that power with 
respect to interpretation of the Con- 
stitution than with respect to in- 
terpretation of a statute. The legisla- 
ture can correct the latter but not the 
former. 


Construing the Constitution 


The Frustrations 
of an Improper Answer 

The colossal futility of attempting to 
unseat a Justice of the United States 
Supreme Court causes a feeling of 
frustration to those who honestly be- 
lieve that a Supreme Court Justice has 
been guilty of a decision which fails 
to apply stare decisis correctly in 
construing our written Constitution. 
This feeling of frustration stems from 
an appreciation of the fact that an 
independent judiciary is an ethical 
imperative to liberty, and that there 
can be no effective legislation against 
a judge’s conscience. 

It is ingrained in all of us that 
without an independent judiciary we 
should deteriorate into a police state. 
We know that our Supreme Court must 
be independent and have independent 
power to curb the executive and legis- 
lative powers. By taking away its in- 
dependence we should destroy it, even 
though the form were preserved. 

Yet nine men—or a majority of nine 
men—should not be allowed to thus 
change our written Constitution into an 
unwritten one. 

Even if impeachment were practical 
a wrong judgment would stand. One 
of the earlier suggestions was the 
appointment of a commission by the 
President which would sit in review 
of the Supreme Court, and lately we 
have seen a revival of “interposition” 
and “state’s rights”. Also there is a 
current movement for Congress to de- 
prive our Supreme Court of much of 
its appellate jurisdiction. From time 
to time the number of Justices has 
been changed by statute and retire- 
ment at an early age made attractive. 

When confronted with a decision 
which he knows to be wrong, it is 
a natural intellectual process for the 
frustrated person to apprehend that 
what he reads may only be the begin- 
ning of a process by which a desirable 
status quo may be completely upset. 

Furthermore, this frustrated person 
of whom I speak has been taught and 
believes that power corrupts; that 
power has such an attraction for us 
human beings that once we have felt 
the glow which comes from the exer- 
cise of it, the desire increases to exer- 
cise it again and again. 


August, 1958 + Vol. 44 743 
























Construing the Constitution 


Hence our frustrated person knows 
that the mere shaking of an admoni- 
tory finger at the Court, with a gentle 
request to be more restrained in its 
exercise of power, is bound to be futile. 
After all, each of the Justices has al- 
ready taken an oath of office which 
requires him to support the Constitu- 
tion, and that must be his desire. 


The frustrated person has an in- 
direct right of selectivity in that he 
can help choose a President who has 
the executive power of original appoint- 
ment of Supreme Court Justices by 
and with the advice and consent of the 
Senate. That fact affords him little 
comfort. Even Presidents have not al- 
ways been satisfied with their direct 
power of selectivity. 


After this right of selectivity has 
been exercised, directly or indirectly, 
the judge under Article III] must be 
allowed to continue in office “during 
good behavior”, or under Article II 
until removed “on impeachment for, 
and conviction of, treason, bribery, or 
other high crimes and misdemeanors”. 
The impeachment of Samuel Chase 
shortly after the formation of our Con- 
stitution, shows that impeachment is 
not a practical weapon against a Jus- 
tice whose decisions are consistently 
wrong. Yet we would not substitute 
“during the King’s pleasure” or “dur- 
ing the President’s pleasure” or “during 
the pleasure of Congress” for the 
phrase “during good behavior”. Re- 
straint must come from within the 
conscience and intelligence of the 
judge himself. 

Yet our frustrated person knows that 
a judge who reaches his decisions by 
the sole route of his own intuitive sense 
of right and wrong is guilty of the very 
mistake which self-restraint is supposed 
to correct. Even if our frustrated 
person had the temerity to do so, no 
good would come from politely asking 
a particular judge to exercise more 
self-restraint in his judgments when 
that particular judge is already acting 
with “good intentions” and is intel- 
ligent enough to know that his inten- 
tions are good. Such a “well inten- 
tioned” judge would dismiss such 
polite criticism with the honest thought 
that the source of the criticism must 
be opposed to right since it must come 






744 American Bar Association Journal 


from a source which is not similarly 
“well intentioned”, and which should 
therefore be opposed. 


The Answer May Be 
Procedural—Not Impractical 

The difficulty with finding a correct 
approach may be the difficulty which 
an intelligent mind has with many 
problems. In search of an elusively 
abstract answer which requires the 
deepest of insight, the intelligent mind 
is apt to overlook the obvious. In one 
of Edgar Allan Poe’s stories an article 
is concealed by leaving it in plain 
sight; this emphasizes the tendency of 
the intelligent mind to pass over the 
obvious. 


No member of the Bar who has ever 
been in court and had to advocate a 
case before a judge who had no appre- 
ciation of law except the statements 
made in prior cases would want to 
eliminate the secondary aspect of stare 
decisis which permits a court of last 
resort to overrule itself in a proper 
case. The law of stare decisis—judge- 
made as it is—has a salutary element 
of humility which is conducive to the 
reaching of a right decision. We who 
are essentially advocates want judges 
to continue to think they are fallible 
and that those who preceded them were 
not infallible. We want them to con- 
tinue to settle or declare the law, and 
yet do it in such a way that they can 
always undo it. Stare decisis leaves the 
door always open to redeem mistaken 
interpretations, even though res adju- 
dicata or the law of the case may keep 
it forever closed for particular litigants. 


What, then, is the affirmative ap- 
proach that would avoid too much of 
settled decision law and yet not be too 
elastic? What is the secret formula by 
which Justices of the United States 
Supreme Court must regulate them- 
selves if they would preserve for them- 
selves and for us the “American 
system” of the nineteenth century, or 
“the democratic way of life” of the 
twentieth century or, let us be specific, 
which would preserve our written 
Constitution? 

Were we to take a philosophically 
political approach to this problem we 
might evolve a rule of thumb which 





Wendell J. Brown practices in 
Chicago. Admitted to the Illinois 
Bar in 1926, he is a graduate of 
Northwestern University (J.D. 1926) 
and is a Fellow of the American 
College of Trial Lawyers. 





would test our prior decisions with the 
question—“Is that decision one which 
is agreeable to the idea that the best 
government is one which leaves the 
individual with the greatest oppor- 
tunity to evolve his own life and char- 
acter, consistent with the welfare of 
others?” If the prior decision or line 
of decisions is compatible with an 
affirmative answer to such a question, 
it is constitutional, and if not, it is 
unconstitutional. 

Such an approach does have an 
appeal. It has the attractive element 
of being consistent with the basic 
underlying idea of our Constitution. 
Such a question has all of the elasticity 
of the “due process” clause, of the 
“commerce” clause, of the “equal 
protection” clause, etc., and yet would 
keep in mind the proper limitations to 
sovereign power. 

Such an approach, however, would 
be wrong, for it is a written Constitu- 
tion which it is the duty of our 
Supreme Court to expound, and al- 
though such a question might correctly 
answer many of the problems of in- 
terpretation of our Constitution, it is 
too broad to furnish the complete 
answer. 

The answer lies, I believe, in appli- 
cation and appreciation of three crystal- 


liz 


de 


in 
nois 
of 
26) 
ican 


| the 
hich 
best 

the 
jpor- 
har- 
e of 
line 
an 
tion, 
it is 


- an 
ment 
asic 
tion. 
icity 
the 
‘qual 
‘ould 
ns to 


‘ould 
stitu- 

our 
1 al- 


ectly 


lized rules of construction of written 


documents. 


The Three Basic 
Rules of Construction 

These three basic rules of construc- 
tion are the inevitable result of our 
seeking to express ourselves in writing 
by a language, be it fourteenth century 
Chaucer or Modern English. 

We know of these basic rules of 
construction. We use them every day. 
In fact we use them time and again 
every day. We should but do not 
appreciate how inherently necessary 
their use is to the preservation of our 
Federal Constitution. 

These rules of construction are: (1) 
a document must be read in its en- 
tirety to understand the meaning; 
(2) absent words of art, the common 
understanding of words will be de- 
terminative of the meaning intended; 
and “(3) the document must be con- 
strued in the circumstances surround- 
ing its execution. 

A comprehensive understanding of 
these three rules of construction will 
teach us that inherently they cannot be 
avoided, honestly avoided, without 
changing the meaning expressed, be it 
a constitution that we are construing, 
or a statute, a contract, a will, or any 
other written document. 

Once a legal entity has been reduced 
to writing it is inevitable that these 
three rules of construction become 
applicable. Otherwise there can be no 
understanding of such a written docu- 
ment and it has not performed its 
function. The function of all written 
documents is primarily the conveyance 
of thought. Whether the written docu- 
ment is a fishing license or the Con- 
stitution, it must perform that primary 
function of conveyance of thought or 
it is meaningless. Accordingly, when a 
Justice of the Supreme Court is con- 
fronted with a case in which he must 
decide whether a prior settled decision 
or line of decisions of the Court should 
be overruled, he should ask himself one 
question primarily: Applying specific 
and basic rules of construction to the 
language used—specifically, applying 
the three stated rules of construction— 
is the prior decision or line of decisions 


consistent with the meaning intended 


by the language used? Rarely is the 
determination of the answer a simple 
task, yet, once determined, the answer 
can always be stated in one or two 
sentences. 


The Reasons 
Behind the Rules 

It is not a common practice to state 
the reasons which lie behind these 
three basic rules of construction. They 


should be stated and restated. They 


should become a part of the procedural 
thinking of each judge who is con- 
fronted with a request to overrule a 
prior decision or line of decisions 
which have interpreted a statute or 
which have construed our Federal Con- 
stitution. The reasons behind these 
three rules of construction are as 
follows. 

1. The reason behind the rule that 
the Constitution, or any other written 
document, must be construed in its 
entirety. 

Inherent in anything that is written 
by way of a document which conveys 
thought is the idea that the transmitter 
or drafter of that thought expected to 
be understood by an acceptance of what 
was written on the basis of its entirety. 
He could not have expected the reader 
to be foolish enough to emasculate a 
particular section of the written docu- 
ment and confine his understanding to 
that particular section. Elephants can- 
not be understood by blind men by 
merely feeling of the trunk. In the 
same way, and for the same reason, 
written documents cannot be under- 
stood by those who would wish to know 
their meaning by an examination of 
only a part. Anyone who has any ex- 
pectation of reaching an understanding 
of any document knows that it must be 
read in its entirety, for he knows that 
the drafter expected it to be read in 
its entirety. No lawyer or judge can 
interpret a document who does not 
have enough comprehension of the 
problem of construction to know that 
the rule of law which requires con- 
struction of the document in its en- 
tirety is an indispensable rule. We all 
know the rule. Yet we all continue to 
violate it. 

2. The reason behind the rule that 
the Constitution, or any document, 
must be construed in accordance with 
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the common understanding of the 


language used. 

Here, again, is a basic rule of con- 
struction which goes back to a basic 
idea which is inherent in the convey- 
ance of thought by language. It is a 
recognition of the fact that the idea 
of a language is to furnish a means 
of conveyance of thought. It is natural 
that the language in which our Con- 
stitution is written should be inter- 
preted in terms of common understand- 
ing or of common speech and common 
parlance. In the absence of words of 
art, such is the common sense con- 
struction of the words used in any 
document. Even words of art must 
have a common understanding among 
those who use them, otherwise they 
are useless. Documents are usually 
written to be understood. Primarily 
our Constitution was written to be 
understood, and to say that it was not 
would be to misunderstand it. There 
were some matters which the drafters 
wished to “get down into writing”. 
They were confronted with the fact 
that they had to grant power to pre- 
serve the continuity of that for which 
they had fought. 


With the 100,000 copies of pamphlets 
by Thomas Paine, with the background 
of the philosophy of John Locke, and 
with the hard intelligence of Washing- 
ton, Wilson, Hamilton, Madison, Frank- 
lin and others, they who met through 
the hot summer months of 1787 in 
Philadelphia knew that theirs was not 
an easy task. They knew that some 
matters with relation to governmental 
powers had to be reduced to an under- 
standing. The slowness of the progress 
which was being made in the drafts- 
manship that summer caused the vener- 
able Franklin to comment that it was 
proof that all human understanding is 
imperfect, and to suggest a daily 
prayer. 


It is not enough to say that in the 
process of negotiation we may, in the 
draftsmanship of a constitution or in 
the draftsmanship of a contract occa- 
sionally be forced to use words which 
we know will be subject to interpreta- 
tion in the future. It is not enough to 
say that the English language is im- 
perfect, or for a judge to know that all 

(Continued on page 804) 
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The Lawyer's Role: 


Labor Management Relations and Arbitration 


by David L. Benetar * of the New York Bar (New York City) 


There is a reluctance on the part of some employers to employ lawyers 


when they are faced with a problem of negotiating with labor unions, 


a reluctance based in part on the notion that it is a mistake to bring a 


‘6 


‘stranger’ into the picture or that the union will resent the presence 


of a lawyer. In this article, Mr. Benetar spells out the role of the lawyer 


during collective bargaining, declaring that the lawyer’s services may 


well be indispensable, particularly if an inexperienced employer is 


dealing with professional labor negotiators. This article is based on a lec- 


ture given by Mr. Benetar at Rutgers University’s 1957 Conference on 


Arbitration and Labor-Management Relations. 





Lawyers are called upon every day 
by management and by labor to guide 
them in their relations with each other. 
The lawyer’s experience in negotiations 
and draftsmanship, his knowledge of 
the law, his training in analytical 
thinking and his objective approach 
to situations of which he is not a daily 
part all go into the contribution he is 
prepared to make to this often troubled 
field. The call for his skills is constant. 
The manner of using them is not. 

The lawyer’s function in the field of 
labor relations varies from problem to 
problem and from situation to situa- 
tion: The more clearly this is recog- 
nized, the more effectively can wise 
use of his services be made. This 
recognition and understanding must 
come from the lawyer as well as from 
his client. The experienced labor rela- 
tions advocate and the sophisticated 
company or union representative are 
skilled in adjusting the lawyer’s role to 
the scene about to be played. Thereby 
is achieved the lawyer’s most effective 
performance. 

Examples of the application of these 


general observations indicate the wide 
variety of circumstances in which the 
labor relations attorney’s skills may be 
utilized and the need for selectivity in 
choosing which of those skills should 
be employed. These remarks will be 
made from the viewpoint of a manage- 
ment attorney—the role with which I 
am most familiar. 





The Union Election ... 
A Host of Problems 

The onset of a campaign by a union, 
to organize a plant, a shop or a store 
confronts the employer with a host of 
perplexing questions. This is true with- 
out taking into account the problems 
created where part of the organizing 
campaign takes the form of picketing. 
For this necessitates legal advice so 
clearly that the lawyer’s role in this 
connection need hardly be described. 

If an employer wishes to oppose a 
union’s organizing campaign, the two 
most commonly posed questions are: 
Does he have a right to oppose the 
campaign? Within what limits must 
his conduct be confined so that it will 
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neither give rise to an unfair labor 
practice charge nor furnish the basis 
for setting aside a no-union majority 
vote? The employer who tries to 
answer these questions by himself, 
without expert legal aid, is almost 
surely headed for trouble. In fact, 
such unguided employers have pro- 
vided the National Labor Relations 
Board with the factual basis for many 
of their landmark decisions. The im- 
portance of obtaining legal advice in 
an election campaign is pointed up by 
the fact that the distinction between 
the lawful and the prohibited is often 
narrow and not infrequently subtle. 
It may consist of the alteration of but 
a few words or phrases. 


In a union election campaign, the 
lawyer’s chief function is that of con- 
sultant. Direct communications with 
employees should in all but exceptional 
cases be left in the hands of the 
employer. The latter’s method of de- 
livery may be less polished than that 
of his counsel, but the employer's 
familiarity with the workers and the 
feelings of confidence and_ respect, 
which in a well-run plant should have 
grown out of his daily contact with 
them, should more than offset his lack 
of forensic skill. It may be added 
parenthetically that where these feel- 
ings have not been created out of the 
past relationship between the parties, 
no amount of speaking by anyone on 
management’s side is apt to have much 
effect. 
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There may be special situations 
where counsel should be brought di- 
rectly into contact with the workers 
during Thus, during 


wage stabilization days it was not too 


a campaign. 


unusual for a company attorney, who 
had applied in the employer’s behalf 
for permission to raise wages and who 
had received an adverse decision, to 
relate directly to the employees why 
he believed, on the basis of this ex- 
perience, that the union’s promises of 
an immediate wage increase could not 
be kept. In the main, however, the 
speaking parts of an election campaign 
must be performed by plant superiors. 
The attorney serves a vital role, but 
off not on stage. 


A representation petition at the 
Labor Board is, of course, a frequent 
accompaniment of an organizing cam- 
paign. When such a petition is filed, 
the employer should seek legal guid- 
ance. Questions as to proper unit, 
eligibility requirements, the status of 
existing agreements, if any, the pro- 
priety of a request for a consent elec- 
tion all may have an important bear- 
ing on the outcome of the election. 
The Labor Board form itself should 
be carefully scrutinized by counsel so 
that a discriminating choice may be 
made between the form which per- 
mits objections to the election to be 
ruled on by the Regional Director 
the one which requires such 
rulings by the Board itself. 


and 


Matters such as the determination 
of included and excluded employees 
may have important effects on plant 
management and production long after 
the election has been held. Along with 
all other questions, they should be con- 
sidered with counsel and weighed in 
the light of his advice before the first 
visit to the made. 
Every one of these questions is one on 


Labor Board is 


which his experience in similar mat- 
ters or his skill iu the use of recorded 
precedents will be of material help to 
the employer in making informed and 
well thought-out decisions. 

The notion that a representation 
proceeding may be treated casually as 
a routine administrative investigation 
is dangerous and fallacious. The estab- 
lishment or non-establishment of major- 


ity status is at the base of union- 





management relationship. There is no 
room for slipshod or inept handling of 
such a fundamental question. 

What we have said is intended to 
emphasize the need for legal counsel 
and advice in advance of any hearing 
before the Labor Board. It goes with- 
out saying that in any conference or 
hearing held at the Board, company 
counsel should be present. 


Unfair Labor Practices... 


A Need for Lawyers 
The first the Labor 


Board that an unfair labor practice 


notice from 
charge has been filed against a com- 
pany should signalize the need for 
attorney. The 
proper defense of an unfair labor prac- 


consultation with an 


tice charge commences with the first 
informal conference with a Board 
representative relative to the charge. 
The attempt to convince the Board that 
no complaint should issue, the de- 
cision whether or not to negotiate for 
a settlement, the conduct of such nego- 
tiations, if decided upon, the prepara- 
tion for hearing, and the hearing it- 
self all require skilled guidance. The 
employer who decides to go it alone 
at any stage of an unfair labor practice 
proceeding, perhaps under the belief 
that the innocence of his position will 
be more dramatically displayed by his 
willingness to submit to Board investi- 
gation without counsel, is pursuing a 
mistaken course. An unfair labor prac- 
tice proceeding is a quasi judicial pro- 
ceeding. No layman should assume the 
handicap of trying to conduct such a 
proceeding on his own. 


Bargaining Agreements... 


Negotiation Problems 

It has been stated with equal con- 
viction on various occasions and by 
various individuals that lawyers should 
actively participate in collective bar- 
gaining negotiations and that they 
should not do so. Neither statement, 
in our opinion, is unqualifiedly correct. 
Both statements must yield to the 
maxim that circumstances alter cases. 
The question whether labor relations 
counsel should be brought to the bar- 
gaining table and should participate 
actively in negotiations depends upon 
numerous variable factors. These in- 
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clude the past practice of the parties, 
whether the union has introduced an 
attorney into the negotiations, whether 
management has within its own ranks 
a skilled and experienced negotiator or 
negotiating team, and whether indi- 
vidual bargaining is taking place or 
whether the bargaining is being con- 
ducted on an industry-wide basis. I 
believe the use of skilled labor counsel 
by management is indispensable to the 
employer who does not have an experi- 
enced negotiator on his own staff—and 
I mean here the use of such counsel at 
the bargaining table. This is true 
whether or not the union brings an 
attorney to its side of the bargaining 
table. For there is no more unequal 
match than that which pairs an uniniti- 
ated employer with a union representa- 
tive who spends his time day in and 
day out in collective negotiations. The 
aid and support which an expert labor 
relations attorney can bring to an 
employer who does not employ a 
seasoned labor relations director ‘is 
invaluable. He can bring a calm and 
objective evaluation of what portion of 
the union’s position is sheer bargain- 
ing technique and what portion of it is 
grounded upon essential rank and file 
demands. By the same token, when 
the union representative and shop bar- 
gaining committee rise as one from the 
bargaining table and prepare to leave 
the room, counsel will be able to help 
the employer to detect when such a 
break-off is for dramatic effect and 
when in fact it represents an impasse 
in bargaining. The accurate appraisal 
and gauging both of the temper of 
negotiations and of their temperature 
can only be made by a practiced ob- 
server. Where the employer does not 
have such an observer on his super- 
visory staff, his counsel can fill the gap. 


In the face of the advantages of hav- 
ing counsel present in the situation un- 
der discussion, the fancied disadvantage 
deriving from bringing a “strange 
face” into the situation or of import- 
ing a “legal approach” into the negoti- 
ations pales into insignificance. In the 
first place, the practitioner of labor 
relations law is well aware that a 
union does not judge management 
representatives by the novelty or fami- 


liarity of their faces. It judges them 
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by the quality of their attitude toward 
the union in general and specifically 
by the degree of integrity they bring 
to negotiations. The man who passes 
these two tests, be he lawyer or lay- 
man, will earn and retain the respect 
of those on the union side. Fears of 
the “legal approach” are similarly 
groundless. Lawyers who have spe- 
cialized in the labor relations field 
know how to approach bargaining in 
a practical and realistic spirit which 
equals or transcends that of any lay- 
man I have ever seen in the bargaining 
process. 

I have sometimes heard the twin 
bugaboos of the “strange face” and the 
“legal approach” brandished before an 
employer to head off his retaining a 
legal expert to put him on a par with 
the expert on the other side whom he 
will have to face. I have heard too of 
legitimate objections to the introduc- 
tion of a company lawyer into a bar- 
gaining situation where both sides are 
evenly matched with experienced 
negotiators and where no lawyer has 
previously appeared on either side. 
But I know of no case, and I am con- 
vinced there is none, where there was 
the slightest justification for keeping 


from the bargaining table a manage- 
ment lawyer, who was urgently needed 
at the employer’s side, simply because 
his status as a lawyer disqualified him 
from taking an effective part in collec- 
tive bargaining. As pointed out at the 
outset of this discussion, the lawyer’s 
role in this area is not inflexibly cast 
in the same mold for each company 
and each bargaining situation. The 
test for determining his most effective 
method of participation, however, is 
not controlled by his legal degree but 
rather by the factors described above. 

When bargaining is conducted on an 
area or industry basis and when nu- 
merous employers join together in 
collective bargaining with a union, the 
lawyer’s role at the bargaining table 
assumes almost mandatory importance. 
Industry and area collective bargain- 
ing involve a technique all their own. 
For here dual bargaining takes place— 
once within the employer group and 
then between the employer group and 
the union. The lawyer trained in chair- 
ing tempestuous meetings and referee- 
ing heated debates is practically a 
necessity in the intra-employer bar- 
gaining phase. His mission of finding 
a common bargaining denominator 
and of fusing into one over-all plan 
of procedure the wide variety of sug- 
gested tactics, calls for the exercise 
of his highest skill. Moreover, his role 
of spokesman for all protects each 
member of the group from individual 
or separate retaliation for the particu- 
lar points that member authored. 


In all negotiations, whether con- 
ducted on an individual or group 
basis, the lawyer’s talent for research, 
for organizing material and arguments, 
for anticipating the arguments of the 
other side and for preparing to meet 
them can all be used to the employer’s 
advantage, whether he is called to a 
place at the bargaining table or not. 
Collective bargaining is no longer a 
primitive game of bluff against counter- 
bluff, or of threat against bluster. In- 
creasingly it involves a reasoned de- 
bate of the issues at stake. Are wages 
in dispute? Then data on cost of living, 
comparable rates in the area and in- 
dustry, increased productivity and 
intra-plant inequities will all, or mostly 
all, be discussed during bargaining. 
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Nor will they be discussed in vague 
generalities. They will be talked about 
in the most specific terms, with chapter 
and verse cited wherever supporting 
authority can be found. The lawyer’s 
talent for marshaling facts, for detect- 
ing fallacies in opposing arguments, 
and in general for guiding the give and 
take of debate all comprise additional 
strengths which the lawyer brings to 
the bargaining process. 

It should not be overlooked that 
collective bargaining often involves 
legal questions as well as those of 
strategic tactics and negotiations tech- 
nique. Where is the line to be drawn 
between “hard bargaining” and re- 
fusal to bargain? When does a union 
security clause become an illegal pref- 
erential hiring or closed shop clause? 
These and many others are questions 
which no layman should essay to 
answer. They require competent legal 
opinion. 

Enough has been said in the fore- 
going discussion to indicate the variety 
of roles which the lawyer is equipped 
to perform in collective negotiations. 
And to show, additionally, that the 
question is not whether the lawyer has 
a place in such negotiations but, 
rather, which of his many potentials 
should be employed in any given situ- 
ation. Whether on stage or in the 
wings, the lawyer has a vital part to 


play. 


Contract Drafting... 
A Lawyer’s Job 
The collective bargaining agreement, 
as any other contract, requires pro- 
fessional draftsmanship. There is no 
substitute for the lawyer’s skill in this 
respect. I have always believed that 
the target in drawing a collective bar- 
gaining agreement was to produce an 
instrument couched in such plain and 
simple terms that it could be under- 
stood by the workers as well as their 
representatives. Simplicity of expres- 
sion, however, should not be confused 
with artlessness. Nor is there any con- 
flict between clarity of expression and 
the professional touch. Quite the con- 
trary, precision and clarity are the 
two most valuable attributes of legal 
draftsmanship. The law books and the 
reports of the labor agencies are re- 
(Continued on page 763) 
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Social Security Reserves: 


How Large Should They Be? 


by John Regan Stark ¢ of the Virginia Bar (McLean) 


In a previous article that appeared in the Journal on social security, 


dealing largely with its legal attributes, Mr. Stark discussed briefly the 
financing of the program (see 43 A.B.A.J. 319, April, 1957). Mr. Stark 
wrote this article after a number of letters were received raising questions 


about the purpose of the trust fund and the need for it. 





Recent press reports have indicated 
that the social security program, which 
now promises old age pensions, life 
insurance and limited disability bene- 
fits to some 75 million people, is “go- 
ing in the red”. This is an allusion to 
the fact that the $7 billion in social 
security taxes collected during the last 
fiscal year were insufficient by some 
$100 million to defray the cost of bene- 
fit disbursements. Payments have in- 
creased considerably in the past two 
years by reason of new legislative eas- 
ing of eligibility conditions for farmers, 
lowering the eligibility age for women, 
and a greater incidence of retirement 
because of the recession. The “oper- 
ating deficit” was met from U. S. 
Treasury interest payments on the $23 
billion of U.S. bonds held by the trust 
fund. 

The Social Security Administration 
points out that tax increases scheduled 
by law for 1960 and thereafter will 
arrest the temporary imbalance and 
that the trust fund will continue to 
grow beyond the year 2000.1 Never- 
theless, the very existence of this trust 
fund and the rapid increase in total 
disbursements have led to an outburst 
of caveats about preservation of the 
program’s financial integrity. Illustra- 


tive are the warnings against the “hop- 
per full of bills” now before the Con- 
gress, which, if enacted, would “throw 
social security deeper into the red”. 
These recent developments lead na- 
turally to questions about (1) the role 
of the social security trust fund and 
(2) its necessity. The following dis- 
cussion is intended to analyze these 
questions in a dispassionate light. 


Congressional Intention 

In establishing the program, the 
Congress recognized that aggregate 
benefit costs would increase for many 
because the present 
generation of older people would not 


years, mainly 
have sufficient coverage to attain elig- 
ibility; also, it was recognized that 
our population is aging and the num- 
ber of retired people will increase. 
Congress therefore decided on a policy 
of accumulating reserves in the early 
years of the program, when benefit 
interest 


disbursements low; 


earned by these reserves would then be 


were 


available in future years to help pay 
for benefits. The tax schedule, last 
revised in 1956, calls for periodic in- 
creases until 1975, and was then esti- 
mated to produce a reserve of $100 bil- 
lion by the year 2000.2 Interest on this 


amount, is intended to help defray 
benefit costs and keep payroll taxes 
from going above a combined rate of 
8 per cent (4 per cent each for em- 
ployers and employees). 

How equitable is such a policy? 
Does it mean that future generations 
will gain at the expense of the present 
generation of contributors? In answer- 
ing these questions, it is well to recall 
the Gilbert and Sullivan warning that 
“things are seldom what they seem”. 

From a purely monetary viewpoint, 
there is no doubt that present con- 
tributors to the program (employers 
and employees) are paying toward the 
accumulation of a reserve that will pay 
interest to future generations. In 
terms of economic reality, however, it 
is questionable whether the economic 
burden of supporting retired persons 
can be transferred over a period of 
time. The non-working portion of the 
population, including the aged, the dis- 
abled and children, are supported out 
of the current production of goods 





1. Tax rates now scheduled in the law are as 
follows: Present rate 244 per cent each on tax- 
able wages; for the years 1960 through 1964, 
234 per cent each; for the years 1965 throu 
1969, 314 per cent each; for the years 1970 
through 1974, 334 per cent each; for the years 
1975 and thereafter, 414 per cent each; the rates 
for self-employed persons are equivalent to the 
corresponding employee rate. 

2. Actually, there are many variables affect- 
ing a projection for so large a national insur- 
ance program. The current projections take an 
intermediate cost estimate, which lies some- 
where between a low cost and a high cost 
projection. Under the intermediate estimate 
made in 1956, the fund will continue growing 
up to the year 2000, at which time it will be 
roughly $100 billion. Recently this figure has 
been revised downward. 





August, 1958 + Vol. 44 749 


Social Security Reserves 


and services. Consumption of these 
items is continuous and cannot be 
transferred either backward or for- 
ward in time; it must come from the 
output of the economy at the time of 
consumption. Consequently, the reserve 
fund does not represent any real saving 
for future claims against the economic 
output, particularly when a_ great 
majority of the aged will be claimants.* 
Thus it can be argued that a large 
fund serves no useful purpose. 


There are other weaknesses in a 
policy of accumulating substantial 
social security reserves. In the case of 
private insurers, reserves are intended 
to assure payment of future claims. 
Where one single concern is involved, 
such a requirement is appropriate and 
desirable, as evidenced by past history. 
But where there is earmarking of a 
federal tax for social security, the 
same need no longer exists. The taxing 
power puts the Federal Government in 
an entirely different category. Besides, 
a full reserve, akin to those required 
of private insurers, would be so huge 
as to disrupt our monetary system and 
would have a severely depressing effect 
on the economy.* 

Even the more modest objective of 
collecting a reserve of $50 to $100 
billion, as presently contemplated, 
raises questions of public financial 
policy. If we assume relative stability 
of the outstanding public debt at $275 
billion, a $100 billion social security 
fund would mean that almost 40 per 
cent of the outstanding public debt 
would represent enforced “borrowings” 
from covered persons and their em- 
ployers. In view of the involuntary 
character of social security taxes, ques- 
tions arise as to the equity and wisdom 
of such a course. Do we want social 
security contributors—most of them 
wage-earners—to supplant other in- 
vestors in government bonds to this 
extent? Among other things, this event- 
uality could result in a permanent built- 


in support for the government bond 
market! 

Another point often raised by way 
of questioning the desirability of so 
large a fund is that it tempts vote- 
conscious legislators ‘o raise benefits, 
even when it might jeopardize the 
long-term financial stability of the 
program. In other words, the longer- 
term role of the fund is overlooked— 
according to this line of argument— 
and it is regarded as a “melon” avail- 
able for immediate “dividend”. 

These weaknesses provide a strong 
argument for reappraisal of social 
security financing with a view to 
placing it on a “pay-as-you-go” basis. 
Under this arrangement, social secur- 
ity tax rates would be set so as to 
equate revenues with benefits each 
year. This would not be difficult be- 
cause short-range projections of bene- 
fit disbursements can be made with 
reasonable accuracy; similarly, tax 
revenues can be projected from esti- 
mates of the number of persons cov- 
ered and their earnings. 

The present fund of $23 billion 
could be maintained as a contingency 
reserve—a kind of cushion to take 
care of sudden emergencies. In pe- 
riods of recession, for example, re- 
ceipts would decline and benefit claims 
go up. At such times, the reserve would 
be available to meet the cost of any 
deficits. Conversely, in periods of un- 
usual prosperity when revenues con- 
ceivably could exceed outgo, the sur- 
plus could be added to the fund. 

In summary, then, accumulation of 
a reserve, up to now, has served a 
useful function. It has produced a 
fund that will guarantee the program 
against sudden emergencies and as- 
sure prompt payment of benefit claims. 
But the time has come to re-examine 
the purpose of further reserve accumu- 
lation; in this writer’s opinion, amass- 
ing of additional funds would serve 
no useful purpose. In a huge national 
social insurance program, affecting a 
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large majority of the population, it is 
D d 


not possible to “save” over a period of 


years in the same way that an indi- 
vidual can save for his old age. This 
is because we are dealing with virtually 
all of the economic requirements of 
each generation of retired persons, and 
these needs can only be met from the 
goods and services produced by em- 
ployed people at the time that those 
who retire cash their benefit checks. 


3. Economists might be inclined to point out 
that an increase in disbursements, under some 
circumstances, could increase total economic 
output through raising consumer demand. But 
this involves many variables and, in addition, is 
not inconsistent with the conclusions expressed 
in the text. 

4. From time to time, observers make 
alarmed reference to the fact that total liabili- 
ties of the system have a present value in excess 
of $300 billion. By this, they presumably mean 
that the value of all vested benefit rights plus 
the value of contingent benefit rights equals 
this sum. Obviously, the accumulation of this 
vast amount would involve a harmful disrup- 
tion of the money supply and greatly increase 
the public debt. 
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A Case Note: 


Eminent Domain Under a ‘Treaty 


by Robert B. Ely III * of the Pennsylvania Bar (Philadelphia) 


In our August, 1957, issue, Eberhard P. Deutsch wrote a hypothetical 


opinion of the Supreme Court dealing with the question of the constitu- 


tionality of a treaty delegating the United States’ power of eminent domain 


to a foreign agency. Mr. Ely’s article is a case note on that “opinion”. Mr. 


Deutsch, of course, was seeking to point out the danger inherent in the 
treaty-making power of the Constitution. Mr. Ely finds that Mr. Deutsch 
has treated his hypothetical claimants better than some American citizens 


have fared in actual cases. 





In Atomic Energy Authority v. 1000 
Acres of Land, etc., 43 A.B.A.J. 699 
(1957), the Supreme Court of the 
United States is reported hypothetically 
by Eberhard P. Deutsch as holding 
that a landowner in Utah cannot object 
to the taking of his property by the 
Atomic Energy Authority, an organ 
of the United Nations, through con- 


demnation proceedings in a_ local 
Federal District Court; where this 


agency has been authorized to conduct 
these proceedings, by a multilateral 
self-executing treaty to which the 
United States is a party; where the 
landowner has been awarded admitted- 
ly adequate compensation; and where 
his only objection is a general one 
as to the supposed unconstitutionality 
of a treaty delegating the United 
States’ right of eminent domain to a 
foreign agency. 

An analysis of the opinion and of 
the proceedings indicates: (a) that the 
conclusion of the Court is sound, but 
that it could have been reached by 
rather simpler reasoning than that used 
by the Court; and (b) that the object- 
ing landowner fared better at the 


hands of the treaty-making authorities 
(the President and two thirds of the 
Senate) than some of his similarly 
situated fellow-citizens have fared at 
the hands of the whole Congress. 

In its opinion the Court seems to 
assume, at least for the sake of dis- 
that the 
Authority (a) 


cussion, ! Atomic Energy 
is “a supra-national 
author*ty” (emphasis supplied), and 
(b) that in proceeding in a domestic 
court under domestic law, 40 U.S.C. 
257 et seq., the A.E.A. acts as an in- 
ternational sovereign condemning do- 
mestic property for the benefit of 
the domestic sovereign (the United 
States).* The first premise needlessly 
and unjustifiably elevates the status of 


the A.E.A. The 


second premise misconstrues the rela- 


under the treaty. 
tion between the treaty and domestic 
law. 

In the words of the Court,* “The 





1. 43 A.B.A.J. 701: “This is the complete 
answer to petitioner’s argument based on the 
thesis that the Constitution delegates no power 
to the Federal Government to authorize a 
supra-national authority to expropriate land 
within a state.” 

2. 43 A.B.A.J. 702: “There can be no doubt 
that a aa can authorize condemnation 
for its benefit by another. We decline to ques- 
tion the evident conclusion of the President 
and the Senate that public purposes of the 


convention at issue creates [the] 
Atomic Energy Authority as an integral 
body of the United Nations” (italics 
supplied). As such, the authority of 
that body is limited by the terms of 
the Charter of the United Nations, 
which make it abundantly clear that 
no activities of that organization shall 
infringe on the “domestic affairs” of 
any member.* Such affairs have tradi- 
tionally included the private ownership 
of land. No matter how much this 
intent of the Charter may have been 
strained by past practice, there is no 
need to assume a violation of it in the 
present case. 

Again, as the Court goes on to say,5 
“No provision of the Constitution ex- 
pressly prohibits the expropriation at 
issue.” On the contrary, the Fifth 
Amendment’s provision, “. . . nor shall 
private property be taken for public 
use, without just compensation”, im- 
pliedly authorizes such expropriation, 
upon the condition stated. “Private 
property” includes land; there is no 
definition of the manner of taking to 
exclude action by authorized foreign 
officials; and the Court spells out the 
public purpose of the United States. 
Moreover, “the petitioner, having been 
awarded compensation . . . and making 
no objection to [its] sufficiency,”® the 





United States will be served by such a 
ations as that at issue.”; and see footnote 25. 


3. 43 A.B.A.J. 699. 


4. Charter of the United Nations, Article 2, 
§ 7. “Nothing contained in the present Charter 
shall authorize the United Nations to intervene 
in matters which are essentially within the 
domestic jurisdiction of any state... .” 

5. 43 A.B.A.J. 702. 

6. 43 A.B.A.J. 700. 
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Eminent Domain Under a Treaty 


conditions of that amendment have 
been met. Thus there is no conflict 
between the Treaty and the Constitu- 
tion. 

In fact, viewing the transactions in 
the light of a taking of American 
private property by the United States 
and delivery of it to a foreign 
sovereign for the purpose of bettering 
foreign relations, the present transac- 
tions have ample, judicially tested, 
precedents. Two examples—one quite 
ancient and one quite modern—will 
suffice for this note. 

After the Revolution, during which 
France had been our ally, Franco- 
American relations deteriorated 
steadily, until in 1800 there was a 
serious question of war or peace 
between the two countries. By that time 
French men-of-war and privateers had 
seized millions of dollars worth of 
privately owned American ships and 
cargoes, under circumstances which 
the French admitted were flagrant 
violations of international law. Pressed 
to pay these claims, which they con- 
ceded to be valid, Napoleon’s ministers 
countered with charges of American 
violations of the alliance by our grant- 
ing to England privileges promised 
exclusively to France. Pressed by our 
representatives for a new treaty of 
friendship and commerce, the French 
insisted that it contain a clause barring 
the private American claims against it. 
The Treaty of 1800 was duly ratified* 
containing such a proviso. This the 
Court of Claims, in advisory opinions 
in Gray v. U.S. and Cushing v. U.S.,° 
declared to be an authorized taking of 
private property for the public purpose 
of bettering foreign relations.® 

The more recent similar example, 
to which reference has been made, is 
the dealings between the United States 
and Canada in connection with the 
erection by Canada of a dam in the 
St. Lawrence River in 1902.1° Real- 
izing that damage might result from 
the flooding of land in the United 
States, Canada first sought the con- 
sent of our Government. This was 
given, upon condition that Canada 
would pay “such amount of compensa- 
tion . . . as may be awarded . . . in 
the proper court of the United States 
before which claims for damage may 


be brought”.!! 


The work was done and the damage 
occurred. There, as in the case under 
discussion, the United States, itself, 
might have condemned the property, 
and delivered title to Canada; but this 
would have involved a necessarily in- 
accurate advance estimate of the area 
to be flooded. Instead, our Government 
chose the sensible alternative of await- 
ing the event; but in net legal and 
practical effect the result was the same. 
Canada acted under the authority of 
the United States in taking (by flood- 
ing) American land for the American 
public purpose of good foreign rela- 
tions.12 

When we review the fate of the 
property owners in the two cases just 
discussed, it is clear to see that our 
Utah farmer in the hypothetical 
Atomic Energy Authority matter is 
far better off than they. He has been 
compensated ; the others have not, after 
150 and 50 years, respectively. 

Immediately after the terms of the 
Treaty of 1800 were made public, the 
French Spoliation Claimants called 
on the Government to pay “just com- 
pensation” for their private property 
taken and surrendered to France. To 
their sorrow, they found that the Fifth 
Amendment was not then, and is not 
now, self-executing. The “just compen- 
sation” clause supposedly guarantees 
payment, and the “due process” 
clause also supposedly guarantees 
a final judicial determination of dis- 
puted claims. Yet today, after 150 
years, neither hundreds of French 
Spoliation Claimants nor any of their 
five generations of descendants have 
received either money or a definitive 
day in court.!* To add to their frustra- 
tion, they have seen other claimants 
standing in exactly their same shoes, 
paid by Congress at random in whole 
or in part “as a matter of grace and 


7. Promulgated by Ge os States on 
December 21, 1801, 8 Stat. 178 


8. 21 Ct. Cls. 340 and 22 Ct. Cls. 1. 

9. Gray v. U.S., supra, at page 393: “It 
seems to us that this ‘bargain’ (again using 
Madison's word), by which the present peace 
and quiet of the United States, as well as their 
future prosperity and greatness were largely 
secured, and which was brought about by the 
sacrifice of the interest of individual citizens, 
falls within the intent and meaning of the 
Constitution, which prohibits the taking of 
private property for public use without just 
compensation.” 

10. Huther v. U.S., 145 F. Supp. 916 (1956). 

11. See 145 F. Supp. 916, at 917. 

12. However, the Court of Claims falls into 
the same confusion as the hypothetical Supreme 
Court as to who took what pro ry for whose 
benefit, since it says “It [the ng] was an 
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not of right”!4 on the strength of 
favorable advisory opinions (not bind- 
ing on the claimant or the Congress) 
which they also received under a 
grudgingly enacted special act.!° 

For more than half a century Con- 
gress provided no judicial tribunal 
whatever to determine claims against 
the United States; and ever since the 
Court of Claims and Circuit or District 
Courts have had jurisdiction over 
claims against the United States 
“founded on the Constitution” it has 
been provided'® that none of them 
shall have jurisdiction over “any claim 
founded upon or arising out of a 
treaty”. 

Now let us consider the owners of 
the land flooded by the Canadian 
operation. They have been plagued by 
the same situation. They and their de- 
scendants, nearly 60 years after the 
dam was erected, have neither been 
paid nor given a judicial determina- 
tion of the merits of their claim. They 
attempted to collect the promised com- 
pensation from Canada, by suit against 
that country in the courts of the United 
States, but were forestalled by pleas of 
sovereign immunity and by successful 
objection to service of process upon 
a Canadian consular representative.'* 
When they turned their efforts at liti- 
gation against the United States their 
petition was dismissed by the Court of 
Claims upon twofold grounds: (a) 
Following the reasoning of the court 
in the hypothetical A.E.A. case, the 
Court of Claims indicated that the 
taking had not been by the United 
States but by Canada, and (b) altern- 
atively, if the United States had been 
the taker the Court of Claims was pre- 
cluded from passing upon the claim 
because of the above provision of the 
Judicial Code: “This court is without 
jurisdiction of any claim growing out 


action undertaken by the Canadian government 
for the benefit of the Canadian government and 
not for the use of the United States’ (italics 
supplied), even though it was obviously to the 
benefit of the United States to oblige Canada in 
this respect. 

13. See Ins. Co. of North America v. U.S., 121 
F. Supp. 649 (1954) cert. denied 75 S. Ct. 88, 
rehearing denied 75 S. Ct. 206. In its opinion 
the Court of Claims indicates that only the 
insurance companies remain unpaid; whereas, 
in fact, as appears from an Index of Awards 
printed for the Court by the Government Print- 
ing Office No. 48029-34-1, there are 432 indi- 
vidual claimants unpaid in whole ‘:” in part. 

14. Blagge v. Balch, 162 U.S. 439, 

15. January 20, 1885, Ch. 25, § 6. 3 Stat. 283. 

16. 28 U.S.C.A., § 1502, copied below in the 

“conclusion” hereof. 

17. Oster v. Dom. of Canada, 144 F. Supp. 746, 

238 F. (2d) 400 (1956). 
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of or dependent upon [a treaty ]”’.18 

By way of contrast with the actual 
frustration of the French Spoliation 
and Canadian Dam Claimants, con- 
sider the happy lot of the fictitious 
Utah farmer, in the case under dis- 
cussion. But for the skill of the State 
Department in negotiating the Atomic 
Energy Treaty, and the wisdom of the 
President and Senate in insisting on 
eminent domain proceedings, this poor 
farmer might have been left in the 
hopeless position of these other claim- 
ants: barred by the doctrine of sover- 
eign immunity from suing the A.E.A., 
and precluded from suing the United 
States by the Act of the full Congress 
withholding jurisdiction of federal 
courts from any claim founded on the 
treaty. Instead, the treaty, being self- 
executing! and later in date than 
Section 1502 of the Judicial Code, the 
latter is made ineffective. 

There is one final parenthetical ob- 
servation to be made, before turning 
to the moral of this discussion: We 
have thus far dealt only with those 
whose property rights have been dis- 
turbed by exercise of the treaty-making 
power. A much more serious situation 
exists with respect to those whose 
personal liberties are infringed or 
threatened by the same means. A 
striking example of this is the case of 
Specialist Girard, U.S. Army, recently 
tried by Japanese courts under the 
Status of Forces arrangements with 
that country. Claiming that his con- 
stitutional rights had been infringed, 
he sought to restrain the diplomatic and 
military officials of this country from 
delivering him to the Japanese.*° For 
reasons not apparent on the record, 
neither the District Court, nor the 
Supreme Court of the United States, 





nor the government attorneys raised 
or considered the argument that this 
was an action against the United 
States “arising out of” the Status of 
Forces Treaty.2' Consequently his con- 
stitutional rights were considered on 
the merits. However, this would seem 
to have been purely as an act of grace, 
in place of a dismissal for want of 
jurisdiction, which would have been 
fully justified in the present state of 
the law. 


From the foregoing discussion it 
appears clear that in their present form 
neither the Constitution of the United 
States nor the Acts of Congress afford 
citizens of the United States any judi- 
cial relief when their constitutional 
rights are infringed by treaties made 
“pursuant to the authority of the 
United States”.22 The proper judicial 
safeguards envisaged by the “due 
process” clause of the Fifth Amend- 
ment will not have practical signifi- 
cance in this field unless and until the 
following two steps are taken: 

1. Section 1502 of the Judicial Code 
must be amended by the deletions 
shown in brackets and the insertions 
shown by underscoring in the follow- 
ing draft of revision: 


Except as otherwise provided by 
Act of Congress, the Court of Claims 
shall [not] have jurisdiction of any 
claim against the United States grow- 
ing out of or dependent upon any 
treaty entered into with foreign nations 
whenever it is alleged that constitu- 
tional rights have been infringed, but 
not otherwise. 


2. Article III of the Constitution 
must be amended by the insertions 
similarly shown in the following draft 
of revision: 
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Section 1. The judicial Power of the 
United States, shall be vested in one 
supreme Court, a Court of Claims, 
and in such inferior Courts as the 
Congress may from time to time ordain 
and establish. ... 


Section 2, Clause 2. In all Cases... 
and under such Regulations as the 
Congress shall make, the Court of 
Claims shall have jurisdiction of all 
claims against the United States 
founded upon the Constitution.” 





18. Huther v. U.S., supra, note 10, at page 918. 
19. 43 A.B.A.J. 700. 

20. Girard v. Wilson, 152 F. Supp. 21 (1957). 
21. Wilson v. Girard, 77 S. Ct. 1409 (1957). 

22. United States Constitution, Art. V. 


E ttective September 15, 1958, by rule of the Missouri 


Supreme Court, all law school students who intend to 


practice in Missouri must complete and file law student 


registration application. For details and application blanks, 
law school students should write Marion Spicer, Clerk, 


Supreme Court, Jefferson City, Missouri. 
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The Federal Tort Claims Act: 


A Balancing of Equities Is Called For 


by Ruth L. Leffler * of the Illinois Bar (Chicago) 


Miss Leffler reviews the Federal Tort Claims Act which was enacted 
twelve years ago, on August 2, 1946, She finds that on the whole the statute 
has proved its merit but she suggests some amendments to “balance the 
equities” of the litigation under the act. 





The Federal Tort Claims Act,! en- 
acted August 2, 1946, has now been 
in operation for twelve years, and it is 
appropriate that certain aspects per- 
taining to personal injuries and wrong- 
ful death claims be reconsidered to 
determine whether or not revisions are 
needed. 

Historically, the Act comes within 
the general framework of neutral or 
non-controversial reform legislation 
and relieves the necessity of private 
bills. Reform legislation generally is 
enacted to correct inequitable situa- 
tions endangering or affecting the 
public welfare. Since the Act appar- 
ently is non-controversial or neutral in 
nature, it therefore, with certain ex- 
ceptions,” lacked public interest and 
passed as revised, after twenty-two 
years of being introduced in each Con- 
gress, as part of the Legislative Re- 
organization Act. 

Evidently, it was believed this legis- 
lation would encounter less congres- 
sional difficulty if the door was opened 
cautiously without injecting the poli- 
tical considerations which might result 
by disturbing the tort laws of the sev- 
eral states. Their requirements as to 
negligence and contributory negligence 
are variable. Thus, within the frame- 


work of tort liability, under the same 
set of facts occurring in different states, 
dissimilar results are produced to- 
gether with the amount of recoverable 
damages. For example, in Illinois and 
several other states contributory neg- 
ligence is a complete bar to recovery; 
in Wisconsin as in some other states, 
comparative negligence is the rule and 


plaintiff's damages are merely reduced 


by the degree of the contributory 
negligence. 

Further, there is dissimilarity in the 
amount of damages recoverable in 
wrongful death actions. Twenty-eight 
states have no statutory maximum or 
death Rhode 
Island has no maximum but a mini- 
mum of $2,500; Maryland has a maxi- 


minimum limitation ; 


mum of $500 for funeral expenses 
with no other limitation; New Jersey 
and North Carolina restrict damages 
to pecuniary loss; and the remaining 
sixteen states have a statutory maxi- 
mum death limitation ranging from 
$7,500 to $25,000. 

Damages awarded in personal in- 
jury suits of all types since World 
War II have been steadily increasing 
and recently have been verging on the 
ridiculous. Awards from $150,000 to 
$750,000 are almost routine, and it is 
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not unusual for plaintiffs to sue for 
more than a million dollars. 

The shock of receiving cash in so 
large a sum by persons unaccustomed 
to the management of more than their 
earnings must be indeed startling. The 
enrichment has its disabilities in that 
the injured become the ready prey not 
only of local taxing authorities but 
relatives, friends and promoters who 
sense a likely prospect. 

While under the Act claims are 
heard by the court without a jury,” 
nevertheless the pattern for the allow- 
ance of damages is cut by local jury 
awards in tort cases where the defend- 
ant is a private party. 

Under the Act, it is now old hat that 
a sovereign entity is incapable of com- 
mitting a wrong, and the waiver of 
sovereign immunity thereunder in this 
respect is novel; the apparent goal is 
that the injured should be able to 
recoup his loss without the delay of 
a private congressional bill. Since 
the taxpayers, which includes the 
injured, pick up the check and pay 
the judgment by increased taxation, 
and since a sovereign power inherently 
can do no wrong, it is not unduly in- 
equitable to suggest that as far as re- 


1. 28 U.S.C.A. 1291, 1346(b), 1402(b), 1504, 
2110, 2401(b), 2402, 2411(b), 2412, 2671-2680. 

2. Professor Edwin M. Borchard of Yale 
University Law School was the outstanding 
ioneer and authority in support of the right 
‘or governmental tort liability and a series of 
his articles on this subject were published in 
the Yate Law Jovurnat and other legal peri- 
odicals. 

3. 28 U.S.C.A. §2402. 
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covery against the United States is 





permitted, the theory of tort liability 
should be abandoned, and in lieu 
thereof the Act should be amended to 
provide a uniform system of awards. 

Of course, the former economic level 
of the injured and his dependents 
should be substantially maintained. 
Past pain and suffering cannot be 
compensated, and there is no price 
tag on loss of body members or future 
health problems. 


In the best interest of the injured 


and the Government, awards should be 
on a monthly compensatory basis 
predicated on the degree of injury 
affecting employment, age, number of 
dependents, and should provide for 
prompt payment of medical and other 
out-of-pocket expenses. 

Under uniform awards the excep- 
tions of discretionary acts* and inten- 
tional torts® should be removed, leav- 
ing the only inquiry whether or not 
the injury was occasioned by agents 
on government business. If this had 
been the case, some 1,500 people who 
were killed or injured in the Texas 
City disaster® and their dependents 
would not have been required to ab- 
sorb their losses under the ruling of 
the United States Supreme Court in 
the Dalehite case,“ which in part held 
that the method of storing the ferti- 
lizer was a discretionary act for which 
no liability attached to the Govern- 
ment. As to intentional torts commit- 
ted by agents while on government 
business, adequate criminal prosecu- 
tion may be provided. 

The Act relieved the congressional 
work load by shifting the responsibil- 
ity to the federal courts. Under the 
Act, the District Courts in reality sit 
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as administrative hearing officers 


rather than as true judicial tribunals. 
The burden of the District Courts may 
be lessened by removal of the $1,000 


or less limitation on administrative 


adjustrnent of claims under Section 
2672," and instead it should provide 
that all tort claims be initiated with the 
agency or department responsible for 
the injury with right of appeal in 
decisions involving over $1,000 to the 
District Courts on the errors relied 
upon. 


In conclusion, the Act represents 
excellent legislation. Now that the 


experience under its provisions is 


available for study, it may be further 
improved by balancing the relative 
equities in accordance with the amend- 
ments herein suggested. 


4. 28 U.S.C.A. 2680(a). 

5. 28 U.S.C.A. 2680(h). 

6. Disaster occurred April 16 and 17, 1947, at 
Texas City, Galveston County, Texas. when 
fertilizer ignited and exploded which was 
manufactured by the United States and stored 
as part of the cargo in two steamships then 
lying in the harbor. The District Court in 

alveston found the United States negligent 
in not labeling the fertilizer as a dangerous 
explosive. The [5th Circuit] Court of Appeals 
reversed the judgment of the District Court 
and rendered judgment for the United States 
primarily on the basis of the “discretionary 
act” exception. In re Texas City Disaster 
Litigation, 197 F. 2d 771, 1952. 

7. Dalehite v. United States, 72 S. Ct. 956, 
346 U. S. 15, 1953, wherein the Supreme Court 
affirmed the judgment of the Court of Appeals. 

8. 28 U.S.C.A. 2672. 





Scene from "Architects Of Free- 
dom" as it will be presented at 
the Huntington-Hartford Theater 
in Hollywood during the 81st An- 
nual Meeting of the American 
Bar Association. (Front, left to 
right) John W. Swank, of Los 
Angeles, as George Washington; 
William B. McKesson, District 
Attorney of Los Angeles County 
as Benjamin Franklin; Newcomb 
Condee, Judge of the Superior 
Court of Los Angeles County. 
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An Open Letter to the 
American Bar Association 


The Journal has received a copy of the /ndian Law 
Quarterly Review (January-March, 1958, Vol. III, Part 9) 
from its Editor, Daulat Ram Prem, Senior Advocate, New 
Delhi. The Review contains an open letter to the American 
Bar Association which is impressive in its conception of 
the duties and opportunities of the organized Bar in India 
and the United States. It is very refreshing to receive this 
communication composed at the dictates of such high ideals 
and we join hands eagerly with the Indian Bar in its lofty 
stated objectives. Excerpts from the letter follow: 

“It is an acknowledged fact that your contribution to the 
improvement and development of law, justice according to 
law and the democratic ideals is of the highest and the 
American Bar Association is one of the 
It tends to 
foster a true national spirit and obliterates provincial 
It is a great 


noblest quality. 
greatest forces in the American national life. 


boundaries and sectional or racial differences. 
fraternity bound up with fraternal ties. In short your As- 
sociation is a unifying force and strives to unite the jarring 


and conflicting element to make a homogeneous whole. 
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“Many valuable contributions have been made by the 
members of your Bar to the Science of Jurisprudence, de- 
velopment of law, and guaranteeing to the citizens, the 
enjoyment of Fundamental Rights, by assuming the role of 
a watchful sentinel of rights to freedom of speech, freedom 
of press, freedom of conscience, freedom of assembly, 
equality before law and equal protection of law. Above all 


you have maintained the Dignity of Man and Rule of Law. 


f American Bar Association has fully demonstrated that it is 


wedded to the ideal of justice not only from the national 
point of view, but also from the international standpoint. 


e 8.2 


“It is only the lawyer that can mould the national thought, 
national character, and the international citizenship. . . . I 
appeal to the conscience of American lawyers and jurists 
to take up the challenge and fully examine or scrutinize the 
problems endangering the peace and safety of the world 
objectively and in a spirit of religious detachment, and to 
resolve them in such manner as to promote justice, 
equality, and fraternity throughout the world. . . . With 
strong conviction about the justness of our cause, we both 
got freedom. Pericles said at the burial of Athenian dead: 
‘the secret of happiness is freedom and the secret of free- 
dom is a brave heart’. With the achievement of independ- 
ence, by throwing off the foreign yoke, we in India have 
been drawn nearer to you. Our problems are identical. 
Mention must be made of our common belief in the solem- 
nity and dignity of man and the necessity of freedom; our 
adherence to the view that government exists to serve the 
people and that the people are not the subject or pawn but 
the partners in a state. It is from the people that all power 
emanates. Both of us have common belief that strong and 
successful states can be built on a foundation of many races 
and many creeds, and that the duty of the Government is to 
work for the peace and a better life, and to preserve the 
cherished liberties of the citizens even at the critical time 
of national crisis. 


* oe % 


“The equality and justice for which you strive, is not 
only equality and justice in law courts, vital though it is, 
but in economic, educational, political and civil matters. It 
is this moral purpose which gives a nation its basic 
strength. 

“Your American Bar Association is a time-honoured 
organization dedicated to the support and advancement of 
those principles of justice, equality and fundamental free- 
doms which they believe to be the right of every man. 

ee 

“You tasted the nectar of freedom and preached to the 


Not only 
you paid a lip loyalty to this eternal flame but made great 


world the blessings of liberty and human dignity. 


sacrifices to keep it burning throughout the world. Your 
commendable service in helping India to attain independ- 
ence will ever shine as beacon light in the constitutional 
struggles for freedom. . . . To preserve the integrity and 
dignity of the individual human being through ever-increas- 


(Continued on page 761) 
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Regional Meeting, St. Louis 


June LI-13 


A memorable regional meeting was 
held in St. Louis on June 11-13, at- 
tended by hundreds of lawyers and 
their wives. The scope and quality of 
the professional program and _ the 
variety and enjoyment of the enter- 
tainment program mark the Midwest 
Regional Meeting as a fitting preface 
to the Annual Meeting in Los Angeles 
in August. 

From the opening assembly to the 
closing official dinner, it was a 
crowded but interesting three days for 
the registrants and their wives. 

The opening assembly featured a 
talk by President Charles S. Rhyne 
on “Law—As a Plan for World Peace” 
wherein he stressed the important role 
of the organized Bar in bringing about 
lawful peace to the troubled world. 

Following was a discussion on 
“Whether the Appellate Power of the 
Supreme Court Should Be Limited, or 
More Expressly Declared”. Participat- 
ing were Charles J. Bloch, author, 
former President of the Georgia Bar 
Association and Vice President of the 
Georgia State’s Rights Council, and 
Jefferson B. Fordham, Dean of the 
School of Law, University of Penn- 
sylvania, an active opponent to any 
limitation of the Court’s power. 

Mr. Bloch pointed out that those 
who framed and adopted the Constitu- 
tion “created a government of checks 
and balances”. He explained that the 
exercise of judicial power was re- 
strained by vesting it in a Supreme 
Court and such inferior courts as 
Congress might establish and by caus- 
ing the appellate jurisdiction of the 
Supreme Court to be subject to such 
exceptions and regulations as_ the 
Congress might make. “As _ time 
marched on”, he said, “I learned that 
that great corporation known as the 
Federal Government as all other cor- 
porations could only act through its 
agents and departments.” He stated 
that he had seen the executive depart- 





ment become oppressive and that it had 
to be checked by the Congress, and 
that he had seen the legislative depart- 
ment become oppressive and that it 
had to be checked by the Supreme 
Court. “Now, with all respect”, he 
concluded, “I see that ever-growing 
corporation, acting through its judicial 
department, becoming oppressive. | 
ask in the words of Senator Hill: Who 
shall check it? Who shall control it? 
The answer is: “The Congress of the 
United States.’ ” 

In presenting his opposition to any 
congressional limitation of the Court’s 
powers, Dean Fordham emphasized 
that he was not on the defensive, but 
rather was speaking “to express 
appreciation of the unique services 
which the Court, in recent years, has 
performed within our constitutional 
framework in the cause of human 
rights”. He observed that to take power 
away from the Court because of what 
some people think is an erroneous line 
of decisions “is to attack the institution 
and the processes by which it works”. 
He emphasized that a “curb the Court” 
attitude is an attack upon the indepen- 
dence of the judiciary. “It would be 
bad enough’, he stated in conclusion, 
“to have no unifying review of federal 
cases; that would leave the law of the 
land to be interpreted differently in 
different circuits. Even worse would be 
elimination of Supreme Court review 
of state cases involving federal con- 
stitutional questions. The Constitution 
could not be preserved as one supreme 
law of the land for all the people, as 
provided in Article VI without such 
review. An attack upon it is an attack 
upon the Union.” 

This excellent discussion seemed to 
set the pattern and tone for later 
events. Throughout Thursday and Fri- 
day were the institute and workshop 
sessions sponsored by various Sections 
and Committees of the Association 


where lawyers and judges discussed 





current problems of law and courts. 
Among the entertainment events were 
a performance at the famous St. Louis 
Municipal Opera, preceded by a buffet 
dinner served on the Opera’s back 
stage, and the closing official dinner, 
followed by the Junior Bar dance. All 
of these highlight events were staged 
with a quiet efficiency and attention 
to detail which reflected careful plan- 
ning and organization on the part of 
the Meeting Committee, headed by 
General Chairman Richmond C. Co- 
burn, of St. Louis. 

No brief account such as this could 
possibly encompass the depth and 
variety of the program. Characteristic 
of the interest of the speakers was the 
appearance on the program of Dean 
Fordham. He officiated at his school’s 
graduation exercises on Wednesday, 
flew to St. Louis to speak on Thursday 
morning, and then left immediately 
to preside at a dinner in Philadelphia 
on Thursday evening. 

Indicative of the quality of the 
institute and workshop sessions was 
the program of “Law and the Layman” 
presented by the Section of Judicial 
Administration. The St. Louis Globe- 
Democrat highly praised this program 
in an editorial on June 12, by saying: 


The “Law and the Layman” Pro- 
gram ... is one of the efforts that is 
being made to break down the barrier 
between the layman and the law. .. . 
We feel that this is one of the valuable 
services that the American Bar Associ- 
ation is unselfishly trying to perform. 


The program was ably presented by 
Bolitha J. Laws, Chief Judge, U.S. 
District Court, District of Columbia; 
Laurance M. Hyde, Justice of the 
Missouri Supreme Court; M. C. 
Matthes, Judge of the St. Louis Court 
of Appeals; Judge David A. McMullan 
of the St. Louis Circuit Court; W. R. 
Persons, President of Emerson Electric 

(Continued on page 778) 
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Elliott & Fry 


Leslie Ernest Peppiatt, M.C. 


Eaton's Portrait Studio 


Arthur Kelly, Q.C. 





Four of the Distinguished Speakers for the 


Los Angeles Annual Meeting 


Leslie Ernest Peppiatt, M.C., the 
President of the Law Society of Eng- 
land, has been a member of the Soci- 
ety’s Council since 1940. 

Born in 1891, he was admitted to 
the roll of Solicitors of the Supreme 
Court of Judicature in 1913. During 
World War I, he served with the Lon- 
don Regiment, was twice wounded and 
was twice mentioned in dispatches. He 
was awarded the Military Cross and 
Bar for his service. 

From 1921 to 1935, he was engaged 
on the legal business of the British- 
American Ltd., 
joining the firm of Freshfields, Solici- 


Tobacco Company, 
tors, in 1935, who have been legal 
advisers to the Bank of England for 
more than two centuries. 

Mr. Peppiatt is no stranger to the 


5] 


United States, for he has visited this 
country several times and has traveled 
widely in other parts of the world. He 
is married and has two sons, one of 
whom recently qualified as a solicitor 
after spending a year in the United 
States as a Fellow of the Common- 
wealth Fund, including nine months at 
the University of Wisconsin. 

Mr. Peppiatt lists his hobbies as 
“fishing and shooting”. 


The President of The Canadian Bar 
Association, Arthur Kelly, Q.C., has 
been engaged in private practice in 
Toronto, Ontario, since 1928. 
Michael’s 
College, the University of Toronto 


(B.A. 1920) and Osgoode Hall Law 


He was educated at St. 
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School. Called to the Bar in 1923, he 
became a King’s Counsel in 1944. 

He is a member of the Royal Com- 
mission on Education of the Province 
of Ontario, and has been a governor 
of the University of Toronto since 
1944. He was made a Knight Com- 
mander of the Order of St. Gregory 
in 1956, a decoration also held by his 
father. 

He has The 


Canadian Bar Association since 1927, 


been a member of 
served as member of the Council for 
1947-1949, as 
Vice President for Ontario in 1950, ex 
officio member of the Council, 1951- 
1953, Honorary Treasurer, 1954-1956, 
and as Dominion Vice 
1956-1957. 


Mr. Kelly is married and has two 


Ontario in Provincial 


President in 








William P. Rogers 


Sir Harry 


Elliott & Fry, Ltd. 


Hylton-Foster, Q.C., M.P. 





daughters and two sons. 

He is a member of Theta Delta Chi 
Fraternity. His hobbies are small boat 
sailing and woodwork. 

dinisincetn 

William P. Rogers, who took office 
as Attorney the United 
Stafes on November 8, 1957, is a native 


General of 


of New York and a member of the New 
York and District of Columbia Bars. 

Educated at Colgate University and 
Cornell Law School, Mr. Rogers began 
his practice as an associate of a large 
New York City firm. He was appointed 
an Assistant District Attorney for New 
York County on January 1, 1938, and 
was generally assigned to preparing 
briefs, arguing appeals and trying 
cases. 


World 


duty as a 


Volunteering for service in 
War II, he went on active 
in August, 
attacks on 


lieutenant (j.g.) in the Navy 
1942, and took part in the 
Japan and in the invasion of Okinawa. 
He was released from active duty as 
a lieutenant commander. 


He served as Chief Counsel for the 
Senate War Investigating Committee 
(now the Investigations Subcommittee 
of the Senate Executive Expenditures 
Committee) during several important 
congressional investigations. 

In 1950 he resigned to go back to 
private practice in New York City, 
returning to government service as 
Deputy Attorney General in 1953. 


The Right Honorable Sir Harry 
Hylton-Foster, Q.C., M.P., is 53. Edu- 
cated at Eton and Magdalen College, 
Oxford, where he obtained a first class 
in the Honour School of Jurisprudence, 
he was a pupil of Donald Somervell 
(now Lord Somervell of Harrow) and 
was called to the Bar in 1928. He has 
practiced regularly at the Bar since 
then except for military service during 
the war. 

His war service included duty with 
R.A.F. Intelligence and later on the 


staff of the Judge Advocate General of 
the Army in North Africa and Italy. 

He was appointed King’s Counsel in 
1947 and was elected to Parliament 
in 1950 (by seventy-seven votes in an 
75,000) . 
returned as Member for York in 1951 
and 1955. 


electorate of over He was 


He became Solicitor General in Sir 
Winston Churchill’s Government in 
1954 and has continued to hold that 
post under Sir Anthony Eden and Mr. 
Macmillan. 


In 1954, he was knighted and in the 
same year was elected a Bencher of 
the Honourable Society of the Inner 
Temple. Last year he was sworn of the 
Privy Council. 

Sir Harry married the Hon. Audrey 
Pellew, daughter of Viscount Ruffside, 
a former Speaker of the House of 
Commons. 

Sir 
travel, fishing and golf—he is a former 
winner of the Bar Golfing Society 


Harry’s recreations include 


Tournament. 
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The Trial Judge: 


Guardian of the Law 


by Sir Patrick Devlin ¢ Judge of the High Court, Queen’s Bench Division 


This article is taken from an address that Sir Patrick delivered at the 


annual session of the Second Circuit Judicial Conference meeting at 


Hartford, Connecticut, last 


Mr. Justice Harlan. 


autumn. 


Sir Patrick was introduced by 





Paradoxical though it may sound, 
the least of the many errors that the 
trial judge can commit is to be wrong. 
There is much else that is much more 
dangerous for him to be. For law 
isn’t an intellectual pastime in which 
one always has to get the right solu- 
tion. That is shown clearly enough by 
the business with which this Judicial 
Conference is concerning itself here 
this week-end. You are not concerning 
yourself with abstract questions of 
law. You are concerning yourself with 
those things that make of the law a 
real service to the community—ques- 
tions of procedure, etc. And the fact is 
that the ordinary citizen whom the law 
has to serve doesn’t mind so very 
much whether his decision in his case 
fits in with the decision of some higher 
court in some other case. He doesn’t 
mind very much whether the law is 
necessary or logical in coherent whole. 
What he is concerned with is that in 
his particular case he should have 
what he believes to be a fair trial, a 
courteous hearing, and a decision that 
shows that the judge has taken care 
and has taken pains. And that is the 
function of the trial judge. 

I remember a Lord Justice of Appeal 
telling me that there had been a judge. 


who is dead now, a trial judge, who 
had been on the Bench for some con- 
siderable time and was getting rather 
old. And they liked his judgments still 
in the Court of Appeal. He always 
seemed to get at the point at the end 
and to deal with it fairly one way or 
the other. But they thought he was 
very long-winded about getting there. 
And one time when they were talking, 
the Lord Justice, as the subject was 
introduced, found it possible to say to 
the Judge how much they appreciated 
his judgments but how they felt that 
perhaps he spent too much time in 
dealing with questions of elementary 
law on the preliminaries. 

“After all”, he said, “you must give 
us credit in the Court of Appeal for 
knowing some elementary law.” 

And he got this answer from the 
trial judge, which he said he had al- 
ways remembered. The judge said to 
him, “When I am delivering a judg- 
ment in my court I am not addressing 
the Court of Appeal. They aren’t in 
the audience. I am addressing the 
parties down there in front of me. And 
I am endeavoring to explain to them, 
so far as I can, and so far as I can 
make the law clear to them, just why 
the facts and the law in this case com- 
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pel me to decide as I have.” 

That’s a thing, | think, that we must 
always bear in mind. And it is plain that 
it is part of the object of this Judicial 
Conference that that is borne in mind; 
that it is not enough to be correct in 
law if you don’t give the decision in 
a manner which satisfies the ordinary 
citizen. 

And that, after all, is the main 
function of the trial judge. If he goes 
wrong in the law the courts of appeal 
can correct him. But if he makes a 
bad impression, if he goes wrong in 
the way in which he conducts his trial, 
courts of appeal have no way of cor- 
recting that bad impression. And that 
is why the trial judge is the person 
who is in charge, if I may so put it, 
of the maintenance of the fabric of 
the law. The higher courts may be the 
ones who shape it and who give it its 
permanent content. But it is the trial 
judge who is in charge of the mainte- 
nance of the fabric. It is through his 
court, more than the appellate courts, 
that the public passes—jurors, wit- 
nesses, members of the public, perhaps 
more interested in the trial than they 
are in appellate procedure. They come 
in and they pass away. And they are 
the silent judges of our system of 
justice. Whether they approve or dis- 
approve, upén that depends the respect 
for the law which in both our countries 
is at the basis of all its meaning. That 
is why the trial judge is the guardian 
of the fabric of the law, and that is the 
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part that it seems to me he plays 
which is one of such importance. 


in our country especially, where we 





have no written constitution, respect 





for the law is at the very root of what 





is meant by the administration of 





justice, the feeling that the ordinary 





citizen must have if he is to feel that 





the decisions of the court are things 





not that are strange or the practice of 





some weird rite that he doesn’t under- 





stand, but are things that are meaning- 





ful to him. If so, he will have a re- 


spect for the law; if not, he will not. 






And if he, as he passes through the 





court, sees the trial being conducted in 





a way that impresses him as being a 





real attempt to arrive at a just de- 





cision, then he will have that respect 





for the law. And even in this country, 





where you have the benefits of a writ- 





ten constitution, still, in the end al- 





leziance to the law in a free country 





comes not from force, but from the 





feeling among the inhabitants of the 





country that the law is something that 





they must obey because they respect it. 





I have been a trial judge for nine 





years and they have been the happiest 
years of my life because I felt that that 






task is one of such immense satisfac- 





tion. I don’t mean that I am not fully 





conscious of my own shortcomings. 





When I used that phrase, there came 






into my head a reminder of another 





statement or dictum of Lord Justice 
Bowen which I think I might tell you. 
It was this: All the justices, all the 
judges of the Supreme Court assem- 
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take and complete this noble task. . . . 







justice. 


ing complexities is a baffling task. Yet it is our task. Your 
country has ever been the champion of persecuted truth 
and has been the refuge of political sufferers of all nations. 
Great courage and spiritual strength are needed to under- 
Let us work together 
for preserving the sacred cause of justice and weigh each 
international problem objectively with the guiding spirit of 
justice and fair play. Let it not be whispered even that 
great countries like America or India distorted facts to 
suit them or their allies; and thereby sacrificed truth and 


bled together in 1897, in order that 


they might present an address to Her 
Majesty, Queen Victoria, upon the 
occasion of her diamond jubilee, and 
it was thought that that 
should be done. And the Chief Justice 
undertook to compose the address. And 


desirable 


when it was ready and finished he read 
it out in all its rotund periods to the 
justices who were assembled. They 
presented their humble duty, et cetera, 
et cetera, et cetera, and then he said, 
“Conscious as we are of our imperfec- 
tions, we nevertheless humbly venture 
to lay before Your Majesty,” et cetera, 
et cetera, et cetera. 

And 


asked if anybody could suggest any 


when it was all read out he 
improvements. And no one ventured 
this difficult task until at last 
Lord Justice Bowen raised his voice 


upon 
and he said this: “Conscious as we 
are of our imperfections—don’t you 
think it would be better if we said, 
‘Conscious as we are of one another’s 
imperfections’ ?” 

Well, as I was saying, I am con- 
scious of my own shortcomings, I 
hope. And trial judges have perhaps 
a better opportunity of being conscious 
of their 


judges have because they have the in- 


imperfections than other 
estimable benefit of courts of appeal 
to point them out to them from time 
to time. 

But indeed one must be conscious 
of one’s imperfections, for the list of 
judicial virtues is a long one and some- 


times formidable 


wisdom, learning, 


The Trial Judge 





patience, courtesy, mercy. It can go 
on almost forever. And sometimes one 
feels that it is impossible to practice 
more than one half of them. But when 
I feel that, I take consolation in this, 
that there is one thing that matters 
above all else. A judge can be unwise 
and not make too much of it. He can 
be impatient and let it pass with the 
day. He can be unmerciful and yet 
bring himself to forgiveness of him- 
self—so long as he knows that if he 
were ever consciously to perpetrate an 
injustice or take part in it or fail to 
prevent it, it would haunt him for the 
rest of his days. If that sense of jus- 
tice burns inside him, the light will 
shine. And if that light shines, the 
people of England, no less than the 
people of America, will forgive many 
faults. 

I hope that you don’t think that I 
have been presumptuous in speaking 
of things that you in this country prac- 
tice, I don’t doubt, far better than we 
do. But I spoke of them because I 
feel so strongly that whenever men of 
the law are gathered together—and it 
is perhaps more the case when one of 
them comes from a different though a 
kindred country—whenever men of the 
law are gathered together it is as well 
that we should assert once again our 
beliefs 
without which all the apparatus of the 
law, all the work of the courts, all the 


faith in those fundamental 


paraphernalia of justice, all its dignity 
and all its wisdom would cease to be 
worth while. 










“In the end, I sincerely offer to the members of American 


Bar Association a hearty greeting of friendship and kinship 


and extend to you best wishes for renewed energy for the 


” 
sacred cause. 


maintenance and preservation of high traditions and lofty 
ideals of justice according to law for which you are so 
conspicuous. Since the time you achieved independence you 
have been wedded to the democratic ideals, dignity of man 
and Rule of Law. Justice to all is the object sublime. I 
fondly hope and fervently pray that God may give you 
sufficient strength to erase the evils and demonstrate that 
your Association is the ideal in this changing world. If I 
can contribute my little mite in the maintenance of Rule of 
Law, I will be rendering a very humble service in the 
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Annual Meeting and Proposed New By-Laws 


of American Bar Association Endowment 


The annual meeting of members of 
the American Bar Association Endow- 
ment will be held on August 25, 1958, 
in the Philharmonic Auditorium at 
Los Angeles, California, for the follow- 
ing purposes: 

1. To adopt new By-Laws to read 
as follows: 

BY-LAWS 
AMERICAN 
BAR ASSOCIATION 
ENDOW MENT 


ARTICLE I 


Members 

Section 1. The members of the En- 
dowment shall be the persons who 
from time to time constitute the mem- 
bers in good standing of the American 
Bar Association. Each member shall 
pay to the Endowment dues for each 
year from July 1 to June 30 following, 
payable on July 1 of each year in 
advance in the sum of twenty-five cents 
(25c). No person shall be a member 
in good standing of the Endowment or 
qualified to exercise the privileges of 
membership who is in default for six 
months in the payment of such dues. 


Section 2. The annual meeting of 
the members, for the election of Direc- 
tors and the transaction of such other 
business as may come before the meet- 
ing, shall be held during the week of, 
and in the same city as, the annual 
meeting of the American Bar Associ- 
ation. Notice of the time and place 
of the annual meeting of the members 
shall be published in the American 
Bar Association Journal and mailed, 
or otherwise printed and mailed, to all 
members in good standing not less 
than five nor more than forty days 
before the date of the meeting. 

Section 3. Special meetings of the 
members may be held at such time 
and place within or without the state 
of incorporation as the President or 
the Board of Directors may from time 
to time determine. Notice of the time 
and place of any such special meeting 
and the purpose or purposes for which 
the meeting is called shall be pub- 
lished in the American Bar Association 


Journal and mailed, or otherwise 
printed and mailed, to all members in 
good standing not less than 5 nor 
more than 40 days before the date 
of the meeting. 

Section 4. Fifty members shall con- 
stitute a quorum at any meeting. 
Voting by proxy shall not be per- 
mitted. 


ARTICLE II 
Directors 

Section 1. The affairs of the Endow- 
ment shall be managed by a Board of 
ten Directors. Two Directors shall be 
elected annually by the members from 
their own number to hold office for the 
term of five years or until their succes- 
sors are elected. 

Section 2. A majority of the whole 
Board of Directors shall constitute a 
quorum. 

Section 3. If any vacancy shall oc- 
cur in the Board of Directors, the 
remaining Directors in office by affirm- 
ative vete of a majority thereof shall 
elect a Director to fill such vacancy 
until the next meeting of members, at 
which meeting the members shall elect 
a Director for the remainder of the 
term in respect of which the vacancy 
occurred. 

Section 4. Two regular meetings of 
the Directors shall be held each year, 
viz: at the annual meeting of the 
American Bar Association, after the 
annual meeting of the members, and 
at the midyear meeting of the House 
of Delegates of the American Bar 
Association. Special meetings may be 
held upon call of the President, the 
Vice President or any three Directors. 
Notice of the time and place of any 
meeting of the Board of Directors shall 
be sent by mail or telegram to each 
Director not less than five days before 
such meeting is to be held. Any 
Director may waive notice of any 
meeting. 

Section 5. The Board of Directors, 
by resolution adopted by a majority of 
the Directors in office, may designate 
an Executive Committee consisting of 
three Directors, which committee, to 
the extent provided in said resolution, 
shall have and exercise the authority 
of the Board of Directors in the man- 
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agement of the Endowment during 
intervals between meetings of the 
Board of Directors. 

Section 6. Other committees not 
having and exercising the authority of 
the Board of Directors in the manage- 
ment of the Endowment may be desig- 
nated by resolution adopted by a 
majority of the Directors present at 
a meeting at which a quorum is pres- 
ent. Except as otherwise provided in 
such resolution, members of each such 
committee shall be appointed by the 
President. Any member thereof may 
be removed by the person or persons 
authorized to appoint such member 
whenever in their judgment the best 
interests of the Endowment shall be 
served by such removal. 


ARTICLE Ill 
Officers 

Section 1. The officers shall consist 
of a President, a Vice President, a 
Secretary and a Treasurer, who shall 
be elected annually by the Board of 
Directors and shall hold office for the 
term of one year or until their succes- 
sors are elected. The Treasurer shall 
furnish a corporate surety bond in 
such amount as the Board of Directors 
may determine. Premium on _ such 
bond shall be paid by the corporation. 

Section 2. The duties of such officers 
shall be such as usually attach to such 
offices, and in addition thereto, such 
further duties as shall be designated 
from time to time by the Board of 
Directors. 


ARTICLE IV 


Gifts, Donations and Bequests 

Section 1. Gifts, donations and be- 
quests may be given directly to the 
Endowment with directions that the 
principal or the income therefrom 
shall be used for certain specified 
purposes, or the principal of such 
gift, donation or bequest may be given 
to some other person, corporation or 
trustee with instructions that the in- 
come therefrom shall either be paid to 
the Endowment or disbursed in ac- 
cordance with the instructions of the 
Board of Directors of the Endowment, 
provided, however, that the uses and 
purposes of all such gifts, donations 
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and bequests, either of income or prin- 
val, shall be in accord with the pur- 

ses specified in the Articles of 
corporation. 

Section 2. Unless some special pur- 
pose accompanies such gift, donation 
or bequest, the Board of Directors of 
the Endowment may disburse the in- 
come for the purposes specified in the 
Articles of Incorporation. 

Section 3. Unless prohibited by the 
terms of the gift, donation or bequest, 
the Endowment may by vote of four 
fifths of the Directors then in office 
expend the principal of any gift, do- 
nation or bequest, for any or all of 
the purposes specified in the Articles 
of Incorporation. 


ARTICLE V 

Fiscal Agents 
Section 1. The Directors may em- 
ploy one or more fiscal agents to 
handle the details of its investment 
program, the purchase and sale of 
securities and investments under the 
supervision of the Board of Directors, 
the custody of all securities and invest- 


Labor Management 


(Continued from page 748) 


plete with monuments to the efforts of 
unguided laymen to express in “plain 
talk” the agreement of the parties. The 
reports of arbitrated disputes over con- 
tract interpretation are likewise stud- 
ded with instances of this kind. 

Most negotiations are vigorously 
conducted and represent considerable 


strain on both sides. When they have 


culminated in agreement, that agree- 
ment should be recorded in such a 
way that the fruits of the bargain will 
be plainly identified and that there will 
be minimum opportunity for either 
side to claim disparity between the 
substance of the accord and its formal 
embodiment. The accomplishment of 
this aim has been one of the earliest 
traditional functions of the lawyer. 
The basic principles guiding the 
successful trial of law suits likewise 
control the effective presentation of 
labor cases in arbitration. There are 


American Bar Association Endowment 


ments and the keeping of corporate 
accounts and records. 


ARTICLE VI 

Books of Account 
Section 1. All bocks and records of 
the Endowment may be inspected by 
any member, or his agent or attorney, 
for any proper purpose at any reason- 
able time. Thc books of account shall 
be audited annually by Certified Pub- 
lic Accountants selected from time to 

time by the Board of Directors. 


ARTICLE VII 
Fiscal Year 
Section 1. The fiscal year of the 
Endowment shall begin on the first 
day of July in each year and end on 
the last day of June in the succeeding 
year. 


ARTICLE VIII 
Amendments to By-Laws 
Section 1. These By-Laws may be 
amended by a majority vote of the 
members present at any annual meet- 


But in both 
there is the need for thorough prepara- 


differences to be sure. 


tion before hearing, for careful re- 
search into the facts and into applicable 
precedents, preparation of witnesses, 
both for direct examination and in 
anticipation of their cross-examination 
by opposing counsel, and conduct of 
cross-examination of opposing wit- 
nesses. When one adds to this list of 
necessities the requirements of ability 
to organize material and to present 
persuasive arguments, the specifica- 
tions for the part to be filled leaves no 
room for question but that a lawyer 
is best qualified to fill it. The appear- 
ance of counsel in labor arbitrations 
has been commonly accepted as fitting 
and proper by management and labor 
and by arbitrators as well. The latter 
in particular have welcomed expert 
counsel for the contribution they knew 
such counsel would be able to make 
to the preservation of relative calm 
at the hearing and to objectivity in 
presenting the facts. 

Management has the right and the 


ing of the members, provided notice 
of intention to amend and the terms 
of the proposed amendment have been 
published in the American Bar Associ- 
ation Journal and mailed, or otherwise 
printed and mailed, to all members in 
good standing not less than five nor 
more than forty days before any such 
meeting. No amendment shall alter 
substantially the general objects set 
forth in the Articles of Incorporation. 


2. To transact such other business 
as may come before the meeting. The 
purpose of the adoption of new By- 
Laws is to provide for the payment of 
dues by members and to provide that 
the Directors may fill any vacancy in 
the Board of Directors between meet- 
ings of the members. A number of 
formal changes have been made in the 
By-Laws to bring them more nearly 
into conformity with the form recom- 
mended by The Chicago Bar Associ- 
ation for Illinois Not-For-Profit Cor- 
porations. 


duty to itself to put its best foot for- 
ward at all times and in all circum- 
stances. Where doing so requires call- 
ing in counsel, it should not be cajoled, 
shamed or otherwise dissuaded from 
enlisting legal assistance. The only test 
for determining whether counsel should 
be retained in a labor relations matter 
is whether the interests of the client 
will best be served thereby and in what 
capacity counsel can most effectively 
be used. If this test is adhered to and 
competent counsel chosen, any ground- 
less fears that workers do not like 
lawyers may be dismissed. The mem- 
bers of the labor relations Bar have 
long since learned that their standing 
with the union and its members de- 
pends not on their title but upon their 
demonstrated degree of integrity, fair- 
ness and desire to reach accord. They 
not only have an important place to fill 
in the labor relations field but are 
adept in guiding the lay participants 
in the field as to how best and most 
appropriately their own talents may 
be used. 
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Results of Election for 


Jurisdiction 


Arkansas 
Colorado 
Delaware 
Georgia 
Idaho 
Indiana 
Louisiana 
Maryland 
Minnesota 
Nevada 

New Hampshire 
New York 
Ohio 

Oregon 
Rhode Island 
Utah 


West Virginia 


Ballots 
Delegates Elected Mailed 





Edward L. Wright 
Little Rock 


Edward G. Knowles 
Denver 


William Poole 


Wilmington 


William B. Spann, Jr. 
Atlanta 


E. B. Smith 


Boise 


Telford B. Orbison 
New Albany 


Ben R. Miller 


Baton Rouge 


R. Carleton Sharretts, Jr. 
Baltimore 


John B. Burke 
St. Paul 


John Shaw Field 


Reno 


Robert W. Upton 
Concord 


Lewis C. Ryan 


Syracuse 


Philip C. Ebeling 


Dayton 


Glenn R. Jack 
Oregon City 


Henry C. Hart 508 


Providence 


Franklin Riter 370 
Salt Lake City 


Frank C. Haymond 776 
Charleston 
28,185 
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State Delegates 


Ballots Per Cent of 


Returned Return 


335 65 


416 


13,255 





r Cent of 
Return 
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65 


. 
‘Lhe BILL OF RIGHTS. By Learned 
Hand. Cambridge: Harvard University 
Press. 1958. $2.50. Pages 82. 

The author, a distinguished legal 
scholar, here shows he is also a philos- 
opher with respect to certain problems 
of government inherent in a system 
such as ours. 

After a searching re-examination of 
the constitutional basis for the right of 
“judicial review” there is a critical 
analysis of the Supreme Court’s exer- 
cise thereof in Bill of Rights cases. 

We now so casually accept judicial 
review that we forget the historic con- 
flict (culminating in Marbury v. Madi- 
son) between the doctrine of strict 
independence of each department of 
government and that of judicial review. 
The author vividly recalls for us how 
fundamental, how crucial was this con- 
test over which, as he observes, the 
newly launched government “almost 
did founder”. 


to be reminded of how intense and how 


It is useful, therefore, 


prevalent was this conviction that 
strict independence of each department 
was “the condition of all free govern- 
ment”. 

While recognizing that many influ- 
ential delegates openly favored judicial 
review, he doubts whether a majority 
would have yielded these basic con- 
victions and supported judicial review 
had that specific question been put to 
a vote. 

Judge Hand vigorously disapproves 
the reasoning in Marbury v. Madison, 
saying that there is no express language 
in the Constitution to support it. The 
“supremacy clause” expressly author- 
izing the courts to invalidate state 
statutes or constitutions conflicting 
with the federal law, refutes rather 
than supports the Court’s reasoning. 
This, on the theory of expressio unius. 

He agrees, however, that judicial 
supremacy was the proper conclusion, 
but solely for the reason that without 
some final arbiter “the whole system 


would have collapsed”. But in exer- 
cising this undoubted power “to en- 
graft upon the text such provisions as 
are necessary to prevent the failure of 
the undertaking” it was “absolutely 
essential to confine the power to the 
need that evoked it”. 

Had this basis been adopted, the 
assumed power to overrule the de- 
cisions of other departments would be 
more sparingly exercised, the test then 
being “how importunately the case 


To show that 


there is no inexorable need to over- 


demands an answer”. 


rule all such decisions with which the 
Court may not agree, it is pointed out 
that the Court allows independence of 
department decisions in a wide variety 
of cases presenting what the court 
labels “political questions”. A label it 
has never defined. The determination 
of the limits of this protected area 
“rests in the discretion of the putative 
The author says it is 
“always necessary to distinguish be- 


interpreters”. 


tween the frontiers of another ‘depart- 
ment’s’ authority and the propriety of 
its choices within those frontiers”. 
Then follows a discussion of the ob- 
of this 
distinction in applying the First, Fifth 


servance or non-observance 


and Fourteenth Amendments. 

In enacting laws subject to challenge 
under the Bill of Rights, a legislature 
is exercising its “police power”, a 
phrase difficult to define. 

Such a legislative process requires 
an appraisal or estimate of the future 
“values and sacrifices”, referring to the 
desired public good and to the accom- 
panying sacrifices imposed on the few. 
The difficulty is how to define police 
power “if the due process clause was 
not to invade the sphere of legislation”. 
Citing a Supreme Court definition, the 


‘ 


author says “such a definition leaves 
no alternative to regarding the court 
as a third legislative chamber”. Some 
decisions expressly recognized that 
legislatures “have constitutional au- 


thority to experiment with new tech- 


niques; they are entitled to their own 
standard of the public welfare”, but 
recent decisions indicate a contrary 
view, causing the author to remark “I 
trust it is not disrespectful to say that 
I find it impossible to predict what 
attitude the Court would take towards 
a statute of which it much disapproved 
even where it concerned economic 
issues only”, adding that the difficulty 
is even greater in cases involving 
“personal rights”, as to which the 
Court seems inclined to be more strict. 
He also notes the Court’s inconsist- 
ency as to whether some guarantees are 
stronger than others, a recent decision 
being “as no constitutional guarantee 
enjoys preference, so 
suffer subordination”. 


none should 

After observing that the meaning of 
“liberty” has been enlarged to include 
“liberty of the mind”, the author 
poses this question on the segregation 
cases: “Did the Court mean to ‘over- 
rule’ the ‘legislative judgment’ of states 
by its own reappraisal of the relative 
values at stake?” or did it invalidate 
“because the amendment inexorably 
exempts that interest [racial equality] 
from legislative appraisal ?”’. 

He believes the Court meant to re- 
verse by its own appraisal, and con- 
cludes “by acknowledging that I do 
not know what the doctrine is as to 
the scope of these clauses; I cannot 
frame any definition that will explain 
when the Court will assume the role 
of a third legislative chamber and 
when it will limit its authority to 
keeping Congress and the states within 
their accredited authority. Neverthe- 
less, | am quite clear that it has not 
abdicated its former function, as to 
which I hope that it may be regarded 
as permissible for me to say that I 
have never been able to understand on 
what basis it does or can rest except as 
a coup de main”. 

The author is especially critical of 
the “clear and present danger” test, 
saying: “I doubt that the doctrine will 
persist, and I cannot help thinking 
that for once Homer nodded.” 

Equally sharp is his criticism of the 
Court’s distinction between “advocate” 
and “incite”, the former being privi- 
leged, even though the thing advocated 
be admittedly reprehensible. Judge 
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Hand dryly observes that we have a 
federal statute making one a principal 
who merely “counsels” the commission 
of a crime later committed by the one 
so counseled, and adds: “I am not 
aware that anyone has ever suggested 
that, although the utterance induces the 
hearer to attempt to commit the crime, 
it is privileged if the attempt fails.” 

The closing portion discusses whether 
even though the Constitution does not 
authorize courts to annul legislation 
merely because they disapprove of its 
merits, it may yet be “desirable that 
they should exercise such an authority 
on extreme occasions”. 


Noting that our Constitution has 
been modified “by means of an agency 
made irresponsive to the pressure of 
public hysteria, public panic and pub- 
lic greed”, he says: “There may be 
much to be said for the existence of 
some such organ in a democratic state.” 
But even if a “third chamber” be de- 
sirable, “The question still remains 
whether the should be that 
chamber.” 


courts 
Again he says: 


If we do need a third chamber it 
should appear for what it is, and not 
as the interpreter of inscrutable prin- 
ciples. 

Moreover, it certainly does not ac- 
cord with the underlying presupposi- 
tions of popular government to vest in 
a chamber, unaccountable to anyone 
but itself, the power to suppress social 
experiments which it does not approve. 


He thus summarizes, 


I have tried to strike a balance be- 
tween the advantages of our own sys- 
tem and one in which we might enjoy 
at least the protection of judges 
against our frailties. To me it seems 
better to take our chances that such 
constitutional restraints as already 
exist may not sufficiently arrest the 
recklessness of popular assemblies. 


Wituram G. McLaren 


Seattle, Washington 


The REPUBLICAN ERA: 1869- 
1901. By Leonard D. White. New York: 
The Macmillan Company. 1958. $6.00. 
Pages vii, viii, 406. 


This is the fourth and final volume 
of a series on the history of the Federal 


Government from 1789 to 1901. It was 
inspiring to read Dr. White’s three 
preceding volumes, The Federalists, 
1789-1801; The Jeffersonians, 1801- 
1829; The Jacksonians, 1829-1861, 
showing as they do the development 
of public administration under some 
of the greatest American statesmen 
who ever occupied the White House or 
places in Congress. In contrast it is 
not so inspiring to read this final 
volume. 


Dr. White, whose death occurred at 
the time of the recent publication of 
this book, was Professor of Public 
Administration at the University of 
Chicago where his career had been a 
notable one. All four volumes are of 
special interest to students of govern- 
ment administration. The author as- 
serts that the heart of administration 
was in the great departments and agen- 
cies. Here the services for the benefit 
and control of citizens found their 
homes, performed their functions, and 
achieved their purposes. He adds, 
however, that the institutional frame- 
work of the federal administrative sys- 
tem was provided by Congress, by the 
President, and by the courts, who 
established the administrative tasks, 
provided funds, specified procedures, 
supplied directives, and set limits. 


The period from 1869 to 1901, 
which the author calls “the Republican 
era”, was characterized by, first, cor- 
ruption in the Federal Government; 
second, the enactment of the Civil 
Service Act in 1883; third, the growth 
of departments in Washington; and, 
fourth, the contest for power between 
the Executive and Congress. At the be- 
ginning of the era the Republican 
leaders in Congress dominated the 
entire Government. More and more 
their hold was lessened until finally 
Theodore Roosevelt was able to put 
the Presidency on an equality with the 
Legislative Branch. 


This book is recommended particu- 
larly to Americans who believe that the 
zenith of our civilization was reached 
in the last half of the nineteenth cen- 
tury, or that the moral tone of our 
country has deteriorated during the 
twentieth century. Case after case of 
wrongdoing in high places in Washing- 
ton recounted by Dr. White by contrast 
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illumine the “austere standards” of the 
Federalists and Jeffersonians. The au- 
thor asserts: “The depth of degradation 
was reached during Grant’s eight years 
in the White House, years in which 
one scandal after another rocked the 
nation”. He then proceeds to prove 
the accuracy of this statement by show- 
ing, for example, how three of Grant’s 
cabinet officers were guilty of corrup- 
tion. 

His Secretary of War, to avoid im- 
peachment proceedings for having re- 
ceived a bribe from a contractor, sent 
his resignation to the President, which 
Grant accepted “with great regret”. 
The Secretary of the Navy took office 
in 1869, owning a small amount of 
property and having a modest law 
practice. He thereupon formed a busi- 
ness connection with a Philadelphia 
commission firm and in the next six 
years deposited over $300,000 beyond 
his legitimate income. The Attorney 
General was nominated by Grant in 
1873 to be Chief Justice and Senator 
Conkling for the Judiciary Committee 
reported the nomination favorably. 
After it was shown, however, that the 
Attorney General mingled the accounts 
of the Department of Justice with his 
own and used government funds for 
meeting the expenses of his household, 
as Hamilton Fish revealed, his nomi- 
nation for Chief Justice was with- 
drawn; but as Attorney General he 
was allowed to remain in office two 
more years. A special agent of the 
Treasury Department by falsely assert- 
ing that to his knowledge the railroads 
of the United States, a list of which 
he had taken from a Railroad Guide, 
were delinquent in taxes, received au- 
thority from the Secretary of the 
Treasury to collect $427,000 in taxes 
from railroads, whether delinquent or 
not, and received as his moiety $213,- 
500. The Secretary of the Treasury 
who was responsible for these acts of 
his agent was named by the President 
as a judge of the Court of Claims. 

E. L. Godkin, Editor of The Nation 
and The New York Evening Post, was 
so shocked that he said: “The transfer 
to the Judicial Bench of a person found 
guilty of the gross negligence and in- 
capacity which Mr. Richardson has 
displayed in the Treasury needs no 
comment.” 
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Senator George F. Hoar, of Massa- 
chusetts, stated that within six years 
he had seen five judges of the high 
court of the United States forced to 
resign by fear of impeachment for 
corruption or maladministration. The 
Senator also asserted in a_ speech: 
“When the greatest railroad of the 
world, binding together the continent 
and uniting two great seas which wash 
our shores was finished, I have seen 
national triumph and exaltation turn 
to bitterness and shame by the unani- 
mous reports of three committees of 
Congress, two of the House, and one 
here, that every step of this mighty 
enterprise had been taken in fraud.” 

Professor White sums up the situ- 
ation by saying that “citizens de- 
frauded the Government in the acquisi- 
tion of land and in claims for pen- 
sions; contractors supplying the army 
and navy were often venal....Mem- 
bers of Congress were bribed and dis- 
graced. Cabinet officers were investi- 
gated and impeached. Subordinate 
officials and employees were revealed 
in outright betrayal of the public trust. 
Never had the Republic sunk to so low 
an estate of official morality.” John 
Sherman as Secretary of the Treasury 
suffered serious damage to his reputa- 
tion by having the Treasury pay for 
repairs and labor on his residence and 
for architectural drawings for his new 


§ house. 


Contracts for carrying mail were 
given to the lowest bidder. Favored 
contractors once secure proceeded to 
seek higher compensation. On the 
route from Phoenix to Prescott, Ari- 
zona, a bid of $680 obtained the con- 
tract and this compensation was then 
raised, without re-advertisement or 
competition, to $32,640. The com- 
pensation from Las Vegas, New Mex- 
ico, to Vinita went up from $6,330 to 
$150,592. 

All this makes sordid reading, as 


= does the account of hordes of office- 


seekers constantly descending upon 
government officials. Secretary of the 
Interior L. Q. C. Lamar, wrote: “I eat 
my breakfast and dinner and supper 
always in the company of some two or 
three eager and hungry applicants for 
office; go to bed with their importuni- 
ties in my ears; and ...I have no time 
to say my prayers.” 


A battle for reform began in efforts 
to enact a Civil Service Law. This be- 
came the chief political issue in Wash- 
ington. Henry Adams in his novel 
called Democracy gives a vivid account 
of how this controversy raged. Even 
after the law was passed, in 1883, 
efforts continued to have it repealed. 
One charge was that by requiring ex- 
aminations the Act was making a body 
of office-holders a One 
question asked on examination was, 


select élite. 
what was the Declaration of Independ- 
ence. 

As this era reached an end, with the 
administration of Theodore Roosevelt 
in 1901, the moral tone of the country 
and of Washington improved and char- 
acter came to be more respected. Many 
of these old scandals have now been 
forgotten. 


Perhaps it is just as well therefore 
for Professor White to have shown 
what public administration had to go 
through at a time when official re- 
sponsibility in Washington had reached 
its nadir. 

CHARLTON OGBURN 


New York, New York 


The ROLE OF THE SUPREME 


COURT IN AMERICAN GOVERN- 
MENT AND POLITICS 1835-1864. 
By Charles Grove Haines and Foster H. 
Sherwood. Berkeley and Los Angeles: 
University of California Press. 1957. 
$7.50. Pages x, 533. 


This volume, covering the period of 
Taney’s service as Chief Justice, is a 
sequel to the excellent volume covering 
the Marshall period which was pub- 
lished in 1944 by Professor Haines. 
Following his tragic death on Decem- 
ber 27, 1948, with only Chapters I, Il 
and VII substantially completed, but 
with materials collected and arranged 
under chapter headings for the rest of 
the book, this volume was prepared for 
publication by Foster H. Sherwood, 
who is entirely responsible for the con- 
cluding Chapter XIII evaluating the 
contributions to and changes in the 
Court’s jurisprudence under Taney. 
This chapter summarizes the trends 
treated in detail earlier in the book. 
Pro- 


Sherwood was associated with 


Books for Lawyers 


fessor Haines as student and colleague; 
moreover he was research assistant in 
the final stages of the first volume and 
the early stages of this one. He also 
had the assistance for two years of 
Haines’s last research assistant, John 
C. Hogan, who supplemented with in- 
formation derived from oral conversa- 
tion the written material left by Haines. 
The desire to preserve fully the point 
of view of Professor Haines led to 
His 
original intention had been to include 
the half-century 1835-1885. 


curtailing the period covered. 


Due to the circumstances of its com- 
position this volume is perhaps less 
polished than its predecessor, but the 
combined work deserves to rank with 
Charles Warren’s The Supreme Court 
in United States History, published in 
1922, and Justice Robert H. Jackson’s 
The Struggle for Judicial Supremacy, 
published in 1941, describing the 
Court’s functioning during the New 
Deal era. 


The author’s method is to discuss 
under appropriate headings the leading 
cases decided by the Court. The work 
is thus of practical value to lawyers 
having occasion to analyze these de- 
cisions. The arguments of counsel are 
competently summarized, as well as 
the opinions (whether majority, con- 
curring or dissenting). In that con- 
nection it is of interest to note that 
evils currently complained of by critics 
of the Court were likewise prevalent in 
Taney’s time: multiplicity of opinions, 
so discordant in their views that the 
judgment disposing of the case was 
sometimes not supported by anything 
that could be called the opinion of the 
Court as such (pages 146, 157, 372); 
political ambitions of Justices (pages 
397, 433); physical and mental dis- 
ability of aged and ailing Justices 
(pages 444-47, 452); personal contro- 
versy between members of the Court 
(pages 399, 425-29) ; 
corporations and vested interests (page 
514); judicial usurpation of power 
and quest for supremacy over co-ordi- 


favoritism to 


nate branches of government (pages 
520-21), as well as over the states 
(page 504); and the perennial com- 
plaint of undue conservatism and un- 
responsiveness to public 


(pages 11, 197, 292, 442-43). 


opinion 
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Another reflection that will strike 
the philosophizing reader of this book 
is the number of “unremembered lads” 
who served on the Court during 
Taney’s time. Though he did not domi- 
nate the Court as Marshall! did, who 
suppressed dissent by a manifestation 
of what Judge Learned Hand has 
called “monolithic solidarity”, Taney’s 
own name is unquestionably much 
more familiar to the profession than 
those of his colleagues. For all their 
much speaking, they did not “touch 
the superlative” or gain lasting renown. 

And Taney’s own fame rests largely 
on a false basis. It is commonly sup- 
posed that he revindicated “States’ 
Rights” philosophy against the nation- 
alist doctrines of Marshall. As this 
book demonstrates, such a view is ex- 
aggerated (pages 11, 224, 337). Often 
Taney’s nationalistic pronouncements 
“surpassed even the views of Chief 
Justice Marshall” (page 236). There 
being little legislative regulation of 
commerce by Congress before the Civil 
War, national supremacy in that era 
chiefly meant judicial supremacy (page 
518). Since Taney favored regulation 
in the public interest, and since in his 
day such regulation was in fact exer- 
cised only by the states, decisions up- 
holding state power were required. 
Taney’s chief contribution to constitu- 
tional law was not apotheosis of 
“States’ Rights” but “liberalization of 
the police power as a result of cham- 
pioning the general welfare”. (pages 
140-41, 192, 509-10.) 

A further interesting aspect of 
Taney’s era is to note the low esteem in 
which Abraham Lincoln held the 
Supreme Court’s authority. This is 
illustrated by the dramatic contrast 
between the situation at the time of 
the Dred Scott case in 1856 and of Ex 
parte Merryman in 1861, so tellingly 
portrayed by Justice Robert H. Jack- 
son in The Struggle for Judicial 
Supremacy (pages 324-27). According 


to the concluding paragraph of the 
Haines and Sherwood volume, “The 
eclipse of the Supreme Court during 
the Civil War came about as a result 
of judicial miscalculation” in those 
two cases (page 522). 

Epwarp DUMBAULD 


Uniontown, Pennsylvania 


Waar THE GENERAL PRACTI- 
TIONER SHOULD KNOW ABOUT 
TRADEMARKS AND COPYRIGHTS. 
By Arthur H. Seidel. Published by the 
Committee on Continuing Legal Edu- 
cation of the American Law Institute 
collaborating with the American Bar 
Association, 133 South 36th Street, 
Philadelphia 4, Pennsylvania. 1957. 
$3.00. Pages 175. 

The title of this book accurately 
describes its purpose. Mr. Seidel has 
shown an excellent appreciation of the 
needs of the general practitioner and 
has splendidly fulfilled the purpose of 
the book. 

He explains that intangible industrial 
property is protected by the law 
governing unfair competition, trade- 
marks, copyrights and patents. Many 
lawyers do not understand the signifi- 
cant differences in the principles under- 
lying these four fields of specialization. 
Mr. Seidel traces some of the origins 
of these types of protection, quoting 
constitutional and statutory provisions, 
and refers to his similar book on 
patents when appropriate. The discus- 
sion of the problems of trademark 
searches is eminently practical. The 
chapter on the prosecution of applica- 
tions for registration of trademarks in 
the U. S. Patent Office, combined with 
the excellent illustrative 
the twenty-one pages of trademark 
appendix, presents a good perspective 
on the variety of difficulties which are 
sometimes encountered. Although the 
rare case of flagrant, simple, pure 


material in 
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trademark infringement is easy to 
prosecute and futile to defend, sub- 
stantially all trademark infringement 
cases involve complications which re- 
quire great skill in advocacy on each 
side. The book points out that the 
preparation of a trademark licensing 
agreement is beyond the skill of a 
novice. Mr. Seidel covers Patent Office 
litigation quite thoroughly. Only brief 
attention is given to the procedures 
and policies to be followed in obtaining 
state registrations of trademarks. 


Trademark law is unique among the 
fields of law dealt with by the general 
practitioner. Few obtain significant 
trademark training in law school. A 
considerable portion of the trademark 
practice is handled by general practi- 
tioners, many of whom have confused 
ideas concerning trademarks. There 
are few fields of law in which such a 
high proportion of the general practi- 
tioners need to study an elementary 
textbook such as Mr. Seidel has written. 
Much of the confusion now existing in 
trademark law can be attributed to 
difficult situations created by the ignor- 
ance of earlier lawyers. The future can 
be better if every attorney with a 
businessman client recognizes his 
obligation to learn the fundamentals 
of trademark law. These principles are 
set forth in a very easily understood 
manner in the concise 113 pages of 
trademark text in Mr. Seidel’s book. 


The general practitioner can also 


obtain guidance on what he can handle 
and what requires a specialist in the | 
field of copyright law by studying the 
twenty-five pages of text and twelve 
pages of useful appendix. 


Trademark or copyright specialists 
can be expected to keep copies of this 


book available to lend to attorneys who 


refer matters to them. 
Joun R. Ewsank 


Southampton, Pennsylvania 
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(Continued from page 707) 


within the organized Bar—local, state 
and national. 


While we have the natural human 
tendency to disagree on some things, 
lawyers are as one on most great 
objectives. There is an_ increasing 
realization of the value of membership 
in the American Bar Association and 
the necessity for all lawyers to do their 
part in supporting and achieving the 
policies and programs adopted by the 
House of Delegates as representatives 
of the organized Bar. When non- 
member lawyers realize that the best 
way to serve their interests—personal 
and professional—is to join the Ameri- 
can Bar Association and move forward 
with us on the path to progress, we 
shall have finally put across the mes- 
sage of the benefits of unified orga- 
nized effort. Those who say they do 
not join, or continue to belong to our 
Association because they do not like 
some action, or program, or policy are 
short-sighted indeed. In diverse views 
lie both 
strength of our Association. Those who 


progress and the greatest 
wish to change a policy or program 
can work for that within our ranks 
while their non-membership can hardly 
be expected to have much effect. When 
a lawyer speaks for himself alone he 
may never be heard as one voice is 
usually lost in the vast thunder of 
voices in our great nation. But when 
a lawyer speaks through an association 
—like the American Bar Association— 
his voice is magnified hundreds of 
times. There is room in our large 
Association for all to express and 
support their ideas. Lawyers are more 
tolerant of differing views than most 
people as they are accustomed to con- 


sidering both sides of issues and cases. 
The law permeates every segment -of 
society, and lawyers represent every 
segment of that society. There are al- 
ways lawyers to present all sides of all 
issues. We come from all religions, 
faiths, political 
parties. And it is a magnificent ac- 


creeds, races and 
complishment that under these circum- 
stances the things we have in common 
are so many and our real differences 
are, when weighed in balance, relative- 
ly few on the great issues of the day. 


I hasten to point out that the achieve- 
ments of the past year are in large part 
the culmination of the effort, ideas, 
programs, leadership and plans of my 
distinguished predecessors in the office 
of President. They have underscored 
with emphasis the responsibility of the 
Bar to the public. The mobilization of 
our profession behind worthwhile pro- 
grams and services is and must be a 
long range, continuing thing. And no 
one can question that the greatest op- 
portunities for service by our profes- 
I am 
certain that the turning over of our 


sion are before, not behind us. 


Association with a record of the high- 
est membership and activity yet re- 
corded is but the beginning of a great 
year of even greater service under 
Ross L. Malone, the dynamic leader 
you have nominated to succeed me. 


I wish to express to my fellow officers 
of the American Bar Association, to 
the Headquarters staff, to the members 
of Committees and Sections and their 
Chairmen, to the Editor and staff of 
the JouRNAL, and to the members of 
the Association generally, my gratitude 
and heartfelt thanks for their uniform 
co-operation and consideration. To 
watch so many great men and women 
at work, and to work with them, is 
an experience never to be forgotten. 


The President’s Page 


Through your help and loyalty the 
work of the Association has gone for- 
ward in a spirit of mutual understand- 
ing. The year’s accomplishments are 
clearly the result of teamwork. 

The Annual Meeting is always the 
climax of each year of Association 
service and activity. The Los Angeles 
meeting has the largest advance regis- 
tration ever recorded by our Associ- 
ation. The Convention Committee un- 
der the very able direction of William 
P. Gray as Chairman and E. Avery 
Crary, President of the Los Angeles 
Bar Association, has made arrange- 
ments unexcelled in all our history for 
entertainment and hospitality. The pro- 
gram schedules great speakers of 
national and international renown and 
many “bread and butter” workshop 
programs. From participating in such 
a broad gauged program we are all 
bound to go home better able to serve 
the public and our clients in this era 
of dynamic social, economic, scientific 
and legal changes. 

At every city visited there was un- 
failingly gracious and generous hos- 
pitality extended to Sue and me and 
to our children, Peggy and Billy, when 
they accompanied us on our travels. 
To all who have been so wonderful to 
us, we express our deep appreciation 
and heartfelt thanks. We shall cherish 
forever these grand memories. 

I end this, my last President’s Page, 
by expressing my unbounded pride in 
our great profession, and in its record 
of tremendous accomplishment in the 
past, and my confidence that this rec- 
ord of past achievement is but a prelude 
to even greater service in the future. 
I wish also to thank each of you for 
the great privilege of serving as your 
President and the opportunity it pro- 
vided to play a small part in the mag- 
nificent work of the organized Bar. 
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Review of Recent 
Supreme Court Decisions 


Aliens... 
venue 

United States v. Cores, 356 U. S. 
405, 2 L. ed. 2d 873, 78 S. Ct. 875, 
26 U. S. Law Week 4316. (No. 455, 
decided May 19, 1958.) On appeal 
from the United States District Court 
for the District of Connecticut. Re- 
versed and remanded. 

An alien seaman who overstayed the 
twenty-nine days allowed by his con- 
ditional landing permit was guilty of 
a continuing offense as long as he re- 
mained in the country and could be 
prosecuted in the district in which he 
was found. In so holding, the Court 
overruled a decision of the District 
Court which had dismissed the crimi- 
nal information brought against the 
appellee on the ground that the viola- 
tion was not a continuing crime and 
could be prosecuted only in the district 
in which he was at the time his permit 
expired. 

The Court’s opinion was delivered 
by Mr. Justice CLarK. The Court said 
that, in the absence of any specific 
provision, the general venue provision 
of the Immigration and Nationality 
Act applied. This act fixes venue “at 
any place in the United States at which 
the violation may occur....” If the 
offense is a continuing one, “the local- 
ity of [the] crime shall extend over 
the whole area through which force 
propelled by an offender operates”. 
Section 252(c) provides penalties for 
any “alien crewman who willfully re- 
mains in the United States in excess 
of the number of days allowed”. This 
must mean, said the Court, that an 
alien “remains” in the country until 
he physically leaves the United States. 
Therefore it made no difference which 
district the alien was apprehended in. 

Mr. Justice DoucLas wrote a dissent- 
ing opinion in which the Cuter Justice 





Reviews in this issue by Rowland Young. 





and Mr. Justice BLaAcK concurred. The 
dissent declared that when Congress 
wanted to lay venue in the district 
where the accused was apprehended, it 
said so, pointing to the language of 
Section 279 of the statute. All other 
crimes, the dissent argued, are to be 
prosecuted in the district where the 
offense occurred. The crime was com- 
pleted, in this view, when the condi- 
tional permit expired. 

The case was argued by John F. 
Davis for the appellant and by Clark 
M. Clifford as amicus curiae in support 
of the judgment by invitation of the 
Court. 


Citizens ... 
denaturalization 

Nowak v. United States, 356 U. S. 
660, 2 L. ed. 2d 1048, 78 S. Ct. 955, 
26 U. S. Law Week 4343. (No. 72, 
decided May 26, 1958.) On writ of 
certiorari to the United States Court 
of Appeals for the Sixth Circuit. Re- 
versed. 

This was a denaturalization proceed- 
ing. The Government alleged that 
Nowak had obtained his citizenship 
fraudulently and illegally when, in 
applying for citizenship, he answered 
“No” to the question “Do you belong 
to or are you associated with any or- 
ganization which teaches or advocates 
anarchy or the overthrow of existing 
government in this country?” The 
Government showed that Nowak was 
a member of the Communist Party 
when he became a citizen in 1937. The 
suit was filed in 1952, and the District 
Court set aside the naturalization de- 
cree. The Court of Appeals affirmed. 

In reversing, the Supreme Court, 
Mr. Justice Harwan delivering the 
opinion, ruled that the charge of fraud 
in obtaining the citizenship was not 
proved by the “clear, unequivocal, and 
convincing” evidence required. Nowak 
might have read the question as in- 
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quiring solely about membership in 
anarchistic organizations, the Court 
said, and while his Communist Party 
membership at the time was proved, 
it was not established that he knew that 
the Party advocated the forcible over- 
throw of the Government—at best the 
evidence pointing to the fact that he 
did know about the Party’s advocacy 
of the use of force was equivocal, 
the Court declared. The Court also felt 
that the testimony was unreliable since 
it was given seventeen to nineteen 
years after the episodes involved. 

Mr. Justice Burton, joined by Mr. 
Justice CLARK and Mr. Justice Wuirt- 
TAKER dissented briefly, arguing that 
Nowak fully understood the thrust of 
the question about membership in 
organizations that advocate forcible 
overthrow of the Government and that 
the facts amply supported the conclu- 
sion of the District Court and the 
Court of Appeals. 

The case was argued by Ernest 
Goodman for the petitioner and by 
J. F. Bishop for the United States. 


Maisenberg v. United States, 356 
U. S. 670, 2 L. ed. 2d 1056, 78 S. Ct. 
960, 26 U. S. Law Week 4346. (No. 76, 
decided May 26, 1958.) On writ of 
certiorari to the United States Court 
of Appeals for the Sixth Circuit. Re- 
versed. 

This case was a companion to No. 
72, supra, and the Court again held 
that the Government had failed to 
establish the “clear, unequivocal, and 
convincing” proof necessary to support 
a decree of denaturalization. 

The Court’s opinion, again written 
by Mr. Justice HARLAN, reviews the 
facts briefly and reiterates its reason- 
ing in No. 72. 

Mr. Justice Burton, Mr. Justice 
CiarK, and Mr. Justice WHITTAKER 
dissented. 

The case was argued by Ernest 
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- Ernest 


Goodman for the petitioner and by 
J. F. Bishop for the United States. 


Commerce... 
federal-state relations 

County of Marin v. United States, 
356 U. S. 412, 2 L. ed. 2d 879, 78 
S. Ct. 880, 26 U. S. Law Week 4318. 
(No. 415, decided May 19, 1958.) On 
appeal from the United States District 
Court for the Northern District of 
California. Reversed and remanded. 
















This case raised the question of the 





exclusive and plenary authority of the 
Interstate 





Commerce Commission to 








approve transfer of a motor carrier’s 





operations to a subsidiary. 
The Pacific 


Lines, sought to transfer its operations 





carrier, Greyhound 







in the San Francisco Bay area to 





Golden Gate Transit Lines, a subsidi- 






ary. The appellants, two counties in 





the area and their commuter associ- 






ations, opposed the transaction and 





questioned the power of the Commis- 





sion to authorize the transfer. Traffic 






over the routes involved was 5.7 per 
interstate and 94.3 intrastate. 
Concededly, Pacific Greyhound sought 
to make the transfer to escape the prac- 





cent 









tices and policies of the California 





Public Utilities Commission. The state 
commission had held that Pacific Grey- 
hound’s applications for fare increases 







should be considered in the light of 





the company’s total revenues from all 
intrastate 





operation in California. 





Pacific Greyhound, which was operat- 





ing the Bay area routes at a loss, 





deemed that this policy was an un- 
justified subsidization of the 
with profits unrelated 
operations. By splitting up the operat- 





local 





losses from 






ing rights into separate corporations, 





the company hoped to force the local 





operation to stand on its own or col- 





lapse. The Interstate Commerce Com- 





mission approved the proposed trans- 





fer and a three-judge District Court 





upheld its power to do so. 






The Supreme Court reversed, speak- 
ing through Mr. Justice CLARK. The 
Court rested its decision on the pur- 






§ pose of Congress, as expressed in the 





Transportation Act of 1940, to encour- 






age voluntary plans of merger or con- 





solidation in the national transporta- 
tion system. Section 5(2)(a) of the 
statute, which authorizes Commission 






approval for any carrier...to 
acquire control of another through 
ownership of its stock or otherwise” 
contemplates the acquisition by one 
carrier of another carrier, the Court 
said. Golden Gate was a mere cor- 
porate shell, without any property or 
function, not a carrier in the Court’s 
view. Moreover, the Court went on, 
the proposal was only a paper trans- 
action, and in reality the carrier was 
proposing a split-up, not the consolida- 
tion that Congress desired to encour- 
age. 

Mr. Justice FRANKFURTER, Mr. Jus- 
tice Burton, Mr. Justice HARLAN and 
Mr. Justice WHITTAKER noted that they 
would affirm the judgment “substan- 
tially for the reasons given in the 
opinion of the District Court... .’ 


> 


The case was argued by Spurgeon 
Avakian for the appellants and by 
Robert W. Ginnane and Allan P. Mat- 
thew for the appellees. 


Constitutional law ... 
multiple trials 

Ciucci v. Illinois, 356 U. S. 571, 2 
L. ed. 2d 983, 78 S. Ct. 839, 26 U. S. 
Law Week 4340. (No. 157, decided 
May 19, 1958.) On writ of certiorari 
to the Supreme Court of the State of 
Illinois. A firmed. 

Here the Court upheld the successive 
trials of a Chicago grocer for the 
murder of his wife and three children. 
The dead in a 
burning building with bullet wounds 
in their heads. At the first trial, for 
the murder of the wife, the prosecution 
introduced into evidence the details 
of all four deaths. The jury found the 
accused guilty and fixed the penalty 
at twenty years’ imprisonment. The 
defendant was then tried and found 
guilty of the murder of one of his 
daughters, this time receiving a forty- 
five year sentence. At the third trial, 
for the murder of his son, the petitioner 
was sentenced to death. At each trial, 
the prosecution introduced into evi- 
dence the details of all four deaths. It 
was undisputed that under Illinois law 
each murder 


victims were found 


constituted a separate 
crime and that the evidence of the 
entire occurrence was relevant in each 
of the three prosecutions. 


The Supreme Court affirmed per 
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curiam. The Court refused to consider 
a number of articles appearing in 
Chicago newspapers after the first and 
second trials attributing to the prose- 
cuting attorney expressions of dissatis- 
faction with the sentences fixed by the 
jury. Neither the articles nor their 
subject matter were included in the 
record, the Court The Court 
could see no violation of due process, 
since the “State was constitutionally 


noted. 


entitled to prosecute these individual 
offenses singly at separate trials, and 
to utilize therein all relevant evidence. 
... The Court added that Mr. Justice 
FRANKFURTER and Mr. Justice HARLAN 
believed that the material set forth in 
the newspaper accounts might require 
a ruling of “fundamental unfairness” if 
established, and concurred in the affirm- 
ance of judgment because the accounts 
were not part of the record and had 
not been considered by the state courts. 
Mr. Justice DouGLAs wrote a dissent- 
ing opinion in which the Cuter Jus- 
Tice and Mr. Justice BRENNAN joined. 
The dissent argued that the prosecu- 
tion had harassed the accused with 
repeated trials until it achieved a cap- 
ital verdict. In effect, the dissent 
argued, the state tried the accused for 
four murders three successive times. 
Mr. Justice BLACK dissented on the 
ground that the successive trials were 
a violation of the double jeopardy pro- 
visions of the Fourteenth Amendment. 
The case was argued by George N. 
Leighton for the petitioner and by 
William C. Wines for the respondent. 


Constitutional law .. . 
multiple trials 
Hoag v. New Jersey, 356 U. S. 464, 
2 L. ed. 2d 913, 78 S. Ct. 829, 26 U. S. 
Law Week 4307. (No. 40, decided May 
19, 1958.) On writ of certiorari to 
the Supreme Court of New Jersey. 


A firmed. 


Like No. 157, supra, the issue here 
was the constitutionality of multiple 
trials for offenses arising out of the 
same crime. The petitioner was charged 
with being one of three men who 
robbed five victims in a tavern hold-up. 
At the first trial, only three of the 
victims were named in the three indict- 
ments. Although the state called all five 
victims as witnesses, only one, Yager, 
identified the petitioner as one of the 


August, 1958 + Vol. 44 771 





Supreme Court Decisions 


robbers. The jury acquitted. Two 
months later, another indictment was 
returned, this time naming only Yager 
as the victim. The state called only 
Yager as a witness, he repeated his 
identification, and the jury returned a 
verdict of guilty. The conviction was 
sustained by the state courts on appeal. 

Mr. Justice HARLAN affirmed for the 
Supreme Court. The Court first de- 
clared that there was no issue of double 
jeopardy, since, under New Jersey law, 
the robbery of each victim constituted 
a separate offense, and the Court re- 
fused to hold that due process forbade 
prosecution for each robbery at a dif- 
ferent trial. The question of the valid- 
ity of multiple trials, the Court said, 
was a question of whether there is 
“fundamental unfairness”. “The pat- 
tern of due process”, said the Court, 
quoting Brock v. North Carolina, 344 
U. S. 424, 427-428, “is picked out in 
the facts and circumstances of each 
case.” The Court found this case simi- 
Jar to Brock, where the first trial ended 
in a mistrial after two witnesses in- 
voked their constitutional guarantees 
against self-incrimination. 

The Court also refused to apply col- 
lateral estoppel to bar the second con- 
viction, saying that the state courts had 
passed on this issue and further that 
it doubted that collateral estoppel was 
a constitutional requirement anyhow. 
It also doubted that the first jury’s 
verdict could be regarded as determin- 
ing the identity issue in favor of the 
petitioner. 

Mr. Justice BRENNAN took no part in 
the consideration or decision of the 
case. 

The Cuter Justice, in a dissenting 
opinion, argued that changing the 
specification of the victim in the second 
indictment did not alter “one whit” the 
unconstitutionality of the second trial. 
“The vice of this procedure lies in 
relitigating the same issue on the same 
evidence before two different juries 
with a man’s innocence or guilt at 
stake”, the dissent declared. The iden- 
tity was the only contested issue at the 
first trial, the opinion continued, and 
the Court’s analogy to the Brock case 
was inept. 

Mr. Justice DoucLas wrote a dis- 
senting opinion in which Mr. Justice 
Brack joined. This opinion would 


have held that the petitioner’s second 
trial violated the provision against 
double jeopardy. The critical evidence, 
in this view, was the petitioner’s alibi. 
The first jury acquitted him. At the 
second trial, the “...criminal trans- 
action... was indivisible. The time 
and place were the same. The central 
issue was the same. . . . The basic facts 
canvassed were the same.” 

The case was argued by Robert E. 
Knowlton for the petitioner and by 
David D. Furman for the respondent. 


Constitutional law... 
equal protection 

Eubanks v. Louisiana, 356 U. S. 584, 
2 L. ed. 2d 991, 78 S. Ct. 970, 26 U. S. 
Law Week 4359. (No. 550, decided 
May 26, 1958.) On writ of certiorari 
to the Supreme Court of Louisiana. 
Reversed and remanded. 

This decision reversed the murder 
conviction of a young Negro on the 
ground that Negroes were excluded 
from the grand jury that indicted him. 

Jurors in the parish are chosen from 
a list submitted by jury commissioners 
to one of the six judges of the local 
criminal court, who, in rotation, choose 
a new grand jury every six months. 
Sometimes the judges interview a sub- 
stantial number of prospects, some- 
times, as in this case, the judge makes 
his selection on the basis of personal 
knowledge or reputation in the com- 
munity. No issue was made as to this 
method of choosing jurors as such, but 
it was contended that the system was 
so administered that Negroes were 
systematically excluded from grand 
jury service. The Louisiana Supreme 
Court had affirmed the conviction, 
holding that the record disclosed no 
discriminatory exclusion of Negroes 
from the grand jury. 

The Supreme Court reversed in an 
opinion written by Mr. Justice BLack. 
The Court noted that Negroes comprise 
about one third of the population of 
the parish involved, but that only one 
Negro had been picked for grand jury 
duty within memory—and this was 
apparently a mistake. Out of thirty-six 
grand jury lists submitted to the judges 
since 1936, the Court observed, six or 
more Negroes were included on each 
list, but out of 432 jurors chosen, 
only the single Negro was chosen for 
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jury duty. The Court cited Patton y, 
Mississippi, 332 U. S. 463, 469, to the 
effect that “When a jury selection plan, 
whatever it is, operates in such a way 
as always to result in the complete and 
long-continued exclusion of any repre- 
sentative at all from a large group of 
Negroes, or any other racial group, 
indictments and verdicts returned 
against them by juries thus selected 
cannot stand.” The long-continued ex- 
clusion of Negroes from grand juries 
shown by this record could not be 


attributed to chance, the Court de- | 
cided, and so it seemed clear that | 


Negroes had been consistently barred 
from jury duty because of their race. 


The case was argued by Herbert J. | 


Garon for the petitioner and by M. E. 
Culligan for the respondent. 


Constitutional law... 
full faith and credit 

Kovacs v. Brewer, 356 U. S. 604, 
2 L. ed. 2d 1008, 78 S. Ct. 963, 26 U. S. 
Law Week 4365. (No. 200, decided 
May 26, 1958.) On writ of certiorari 
to the Supreme Court of North Caro- 
lina. Judgment vacated and cause 
remanded. 

In 1951, a New York court granted 
a divorce to George Brewer, Jr., from 
his wife, now Aida Kovacs, the appel- 
lant here. The New York court awarded 
custody of their five-year-old daughter 
to the paternal grandfather, pending 


the discharge of Brewer from the | 


Navy. As contemplated by the decree, 
the grandfather took the child to North 
Carolina where she has since resided. 
In 1954, a New York court modified 
the decree and awarded the custody of 
the child to the mother. The court 
apparently relied in part upon findings 
that the grandfather was sick and that 
the living accommodations that he 
could provide were not as suitable as 
those the mother was able to provide. 
The grandfather refused to surrender 
the child, and the mother waited four- 
teen months before she began the pres- 
ent action in North Carolina to secure 
the child. The North Carolina court, 
after hearings, ruled that the welfare 
of the child required that she remain 
in her grandfather’s custody. The court 
found that circumstances had changed 
since the second New York decision 
and that it was not bound to give effect 
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to the 1954 New York decree. The 
state supreme court affirmed. 

[he Supreme Court, speaking 
through Mr. Justice BLack, did not 
reach the constitutional question pre- 
sented. Instead, the Court noted that 
“a custody decree is not res judicata in 
New York if changed circumstances 
call for a different arrangement to 
protect the child’s health and welfare”. 
Since the North Carolina court had 
made a number of findings on this 
point, the Court said, the decision of 
the state supreme court may have been 
intended to rest on this basis. Accord- 
ingly, judgment was vacated and the 
cause remanded to the North Carolina 
courts for “clarification”. If they find, 
the Court explained, that changed com 
ditions make it to the child’s best in- 
terest for the grandfather to have cus- 
tody, decision of the constitutional 
question would be unnecessary. 

In a dissenting opinion, Mr. Justice 
FRANKFURTER argued that the Court, 
inferentially at least, was saying that 
unless “circumstances have changed” 
since the 1954 decree, it must be given 
full faith and credit. The dissent ex- 
pressed the view that full faith and 
credit does not apply to custody de- 
crees, since such decrees are of a 
transitory nature, dealing as they do 
with the welfare of children. 

The case was argued by Louis 
Haimoff for the petitioner. 


Contempt... 
sentences 
Yates v. United States, 356 U. S. 
363, 2 L. ed. 2d 837, 78 S. Ct. 766, 
26 U. S. Law Week 4277. (No. 841, 
decided May 5, 1958.) On petition for 
writ of certiorari to the United States 
Court of Appeals for the Ninth Circuit. 
Writ granted, judgment of the Court 
of Appeals vacated and the cause re- 
manded to the District Court. 


This case was another step in the 
involved litigation that began with the 
indictment of thirteen leaders of the 
Communist Party for violation of the 
Smith Act. 


The petitioner, one of the thirteen, 
had been cited for contempt of court 
when she refused to answer eleven 
questions put to her during the trial. 
She had been sentenced to one year’s 


imprisonment for each refusal to 








answer. The Supreme Court held that 
this constituted one offense, not eleven, 
and remanded the case to the District 
Court, 355 U. S. 66, 2 L. ed. 2d 95, 
78 S. Ct. 128, 26 U. S. Law Week 4017 
(see 44 A.B.A.J. 166, February, 1958). 
On remand, the District Court resen- 
tenced the petitioner to one year. The 
Court of Appeals affirmed, noting that 
the judgment was “severe”. 

In this case, the Court, per curiam, 
ordered the sentence reduced to the 
time the petitioner had already been 
confined during the course of the pro- 
ceedings. The District Court, instead 
of exercising its discretion to fix an 
appropriate sentence in the light of 
the mandate, the Court said, had ap- 
parently merely sought to justify the 
original sentence. The Court noted that 
the petitioner had already spent seven 
months in jail, and accordingly it 
ordered reduction of the sentence in 
the “exercise of its supervisory power 
over the administration of justice in 
the lower federal courts”. 

The case was argued by Ben Mar- 
golis and Leo Branton, Jr., for the 
petitioner and by Solicitor General 
Rankin, Assistant Attorney General 
Tompkins and Philip R. Monahan for 
the United States. 


Criminal law... 
entrapment 

Sherman v. United States, 356 U. S. 
369, 2 L. ed. 2d 848, 78 S. Ct. 819, 
26 U. S. Law Week 4334. (No. 87, 
decided May 19, 1958.) On writ of 
certiorari to the United States Court 
of Appeals for the Second Circuit. 
Reversed and remanded. 

This decision reversed a conviction 
for sales of narcotics on the ground 
that a government informer had en- 
trapped the petitioner. 

In August, 1951, the petitioner met 
the government informer at a doctor’s 
office where apparently both were un- 
der treatment to be cured of narcotics 
addiction. There were several more 
accidental meetings, and the two men 
began to discuss their mutual experi- 
ences and problems. The informer 
finally asked the petitioner if he knew 
a good source of narcotics. The peti- 
tioner avoided the issue for a while, 
but finally, after a number of requests, 
he obtained a quantity of narcotics 
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which he and the informer shared. 
After several purchases, the informer 
notified the agents of the Bureau of 
Narcotics. The petitioner’s arrest and 
conviction followed, the jury deciding 
against the petitioner on the issue of 
entrapment. The Court of Appeals 
affirmed. 

The Supreme Court reversed in an 
opinion written by the Curer Justice. 
The Court reversed on the ground that 
the evidence showed entrapment as a 
matter of law. “The function of law 
enforcement”, said the Court, “is the 
prevention of crime and the apprehen- 
sion of criminals. Manifestly, that 
function does not include the manufac- 
turing of crime.” The Court said that 
it was “patently clear” that the peti- 
tioner was induced by the informer, 
since the informer’s undisputed testi- 
mony established the fact that numer- 
cus requests were required to over- 
come the petitioner’s reluctance to 
obtain the drugs and he had apparently 
aroused the petitioner’s sympathy by 
pretending to be suffering pain from 
lack of narcotics. The Court pointed 
out that the Government’s case was 
unsupported by any evidence that the 
petitioner was in the narcotics trade 
except for a showing that he had a 
nine-year-old sales conviction and a 
five-year-old possession conviction on 
his record. Law enforcement does not 
require the Government to play upon 
the. weaknesses of an innocent party to 
beguile him into committing crimes, 
the Court said, and the petitioner’s 
record hardly showed a readiness to 
sell narcotics at the time when the 
informer approached him, particularly 
since he was trying to overcome the 
narcotics habit at the time. 

Mr. Justice FRANKFURTER wrote an 
opinion concurring in the result in 
which Mr. Justice Dovcias, Mr. Jus- 
tice HARLAN and Mr. Justice BRENNAN 
joined. This opinion argued that the 
question of entrapment was one for 
the trial judge, not the jury, and the 
rationale of the defense of entrap- 
ment should rest not on the pre- 
sumed statutory intent but upon the 
court’s refusal to countenance im- 
proper conduct by the Government to 
bring about a conviction. The Court’s 
opinion, the concurring opinion 
argued, failed to set forth a “solid 
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foundation” for the doctrine of entrap- 
ment that the lower courts could 
follow. 


The case was argued by Henry A. 
Lowenberg for the petitioner and by 
James W. Knapp for the respondent. 


Criminal law... 
entrapment 

Masciale v. United States, 356 U. S. 
386, 2 L. ed. 2d 859, 78 S. Ct. 827, 
26 U. S. Law Week 4339. (No. 84, 
decided May 19, 1958.) On writ of 
certiorari to the United States Court 
of Appeals for the Second Circuit. 
Affirmed. 

The issue here was the same as in 
No. 87, supra, but the Court upheld 
the conviction in this case. 

The petitioner was introduced to a 
government agent by Kowell, who was, 
unknown to the petitioner, an informer. 
The government agent, Marshall, pre- 
tended to be a narcotics buyer and said 
that he wanted to make a purchase of 
drugs, making it plain that if the 
petitioner was not interested, the con- 
versation would end at once. The 
petitioner boasted that he knew a 
source of narcotics. In the following 
six weeks, Marshall and the petitioner 
met several times, the petitioner telling 
Marshall that he had not yet been able 
to contact his dealer. Finally a sale 
was made and it was this sale for 
which the petitioner was convicted.’ 


The Supreme Court affirmed, again 
speaking through the Curer Justice. 
The Court noted that the petitioner’s 
testimony never stated that either 
Marshall or Kowell had tried to per- 
suade him to enter the narcotics trade 
and therefore there was a basis for the 
jury’s finding that there was no en- 
trapment. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion in which Mr. Justice 
Douc.as, Mr. Justice HARLAN and Mr. 
Justice BRENNAN joined. The dissent 
argued that the issue of entrapment 
should have been decided by the trial 
judge, not left to a jury. The dissent 
would have remanded for a determina- 
tion by the judge of the entrapment 
question. 

The case was argued by Merrell E. 
Clark, Jr., for the petitioner and by 
James W. Knapp for the respondent. 
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Criminal law... 
voluntary nature of 
confession 

Payne v. Arkansas, 356 U. S. 560, 
2 L. ed. 2d 975, 78 S. Ct. 844, 26 
U. S. Law Week 4281. (No. 99, de- 
cided May 19, 1958.) On writ of cer- 
tiorari to the Supreme Court of the 
State of Arkansas. Reversed and re- 
manded. 

The issue here was similar to that in 
No. 88, supra, the Court holding that 
the “totality of the course of conduct” 
of the officials in handling the case 
amounted to a denial of due process. 

The petitioner was a 19-year-old 
Negro with a fifth-grade education 
who was convicted of murder and 
sentenced to death. He contended that 
he was denied due process of law 
when a coerced confession was admit- 
ted at his trial and that the trial court 
erred in overruling a motion to quash 
the panel of trial jurors because 
Negroes were excluded from jury 
service in Arkansas. The Supreme 
Court did not reach the latter question. 
The petitioner was arrested without a 
warrant, held incommunicado for more 
than two days without being taken 
before a magistrate, and was subjected 
to repeated questioning. There was 
evidence to show that he was given 
very little food during this period. The 
disputed confession was made when 
the chief of police told the accused that 
there were “thirty or forty people out- 
side” who wanted to “get him” and 
that if he told the truth, the police 
would probably be able to keep them 
from coming in. 

Mr. Justice WHITTAKER, speaking 
for the Court, held that the undisputed 
evidence made it obvious that the con- 
fession was coerced and did not con- 
stitute an “expression of free choice”. 
The fact that there was adequate evi- 
dence to sustain the verdict aside from 
immaterial, the 
Court said, because when “a coerced 


the confession was 


confession constitutes a part of the 
evidence before the jury and a general 
verdict is returned, no one can say 
what credit and weight the jury gave 
to the confession”. 

In a concurring note, Mr. Justice 
Harwan said that he joined in the 
reversal of the judgment because the 
police chief’s testimony “seems to me 









to require acceptance of petitioner’s 
claim that his confession was induced 
through fear of mob violence”. 

Mr. Justice BurTON noted that “on 
this record” he would accept the con- 
clusion of the state court and jury 
that petitioner’s confession was volun- 
tary. He cited his dissent in Moore v. 
Michigan, 355 U. S. 155, 165. 

Mr. Justice CLARK dissented briefly, 
saying that he would affirm on the 
authority of Stein v. New York, 346 
U. S. 156 (1953), since the Arkansas 
procedure on admission of challenged 
confessions is identical to that ap- 
proved in the Stein case. 

The case was argued by Wiley A. 
Branton for the petitioner and by 
Throp Thomas for the respondent. 


Criminal law... 
voluntariness of 
confession 

Thomas v. Arizona, 356 U. S. 390, 
2 L. ed. 2d 863, 78 S. Ct. 885, 26 
U. S. Law Week 4312. (No. 88, de- 
cided May 19, 1°58.) On writ of cer- 
tiorari to the United States Court 
of Appeals for the Ninth Circuit. 
Affirmed. 

The issue here was the voluntary 
nature of an oral confession made by 
a convicted murderer. The Court up- 
held the conviction even though two 
subsequent written confessions had 
been ruled to be involuntary by the 
state courts. 

The Court’s opinion was written by 
Mr. Justice CLARK, and it sets forth 
the facts in considerable detail. The 
accused made three confessions in all, 
but the only question before the 
Supreme Court was the voluntary 
nature of the first confession. This 
confession was made when the accused 
was brought before a justice of the 
peace, who advised him of his rights 
and instructed him that he could plead 
guilty or not guilty. Petitioner replied: 
“T am guilty. I don’t need any lawyer. 
I killed the woman.” The only persons 
present besides the justice of the peace 
and the accused were the sheriff and 
one of his deputies. 

The contention that the confession 
was involuntary was based on the fact 
that a local rancher, not a member of 
the posse, had lassoed the accused and 
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jerked him a few steps at the time of 


his arrest. The sheriff had intervened. 
There 


roping, and the sheriff intervened each 


were two more incidents of 


time. There was circumstantial evi- 
dence to indicate the accused’s guilt. 
The trial judge found two written con- 
fessions to be involuntary, but he sus- 
tained the oral confession because of 
the judicial surroundings under which 
fact that the 


sheriff and his deputy were the only 


it was made and the 
persons present and the sheriff was 
“the very man who had protected” the 


accused during the roping incidents. 


In upholding the voluntary nature 
of the confession, the Court noted that 
coercion was posited solely upon the 
roping incidents, and that there was 
no claim or evidence of physical beat- 
ing, continuous questioning, incom- 
municado detention, or psychiatric in- 
ducement. The accused was 27, had a 
previous criminal record and a partial 
high-school education. One witness had 
testified that the sheriff had told the 
petitioner at the time the first lassoing 
occurred, “Will you tell the truth, or 
I will let them go ahead and do this”, 
but this testimony was contradicted by 
all the other witnesses. The Court said 
that it could refuse to consider dis- 
puted facts when determining the issue 
of coercion. Upon the undisputed por- 
tions of the record, the Court found the 
confessions voluntary. 


The Cuter Justice, Mr. Justice 
Biack, Mr. Justice DouGLas and Mr. 
BRENNAN without 


Justice dissented 


opinion. 

The case was argued by W. Edward 
Morgan for the petitioner and by 
Wesley E. Polley and John G. Pidgeon 


for the respondent. 


Labor law... 
good-faith bargaining 

National Labor Relations Board v. 
Wooster Division of Borg-Warner 
Corporation, W ooster Division of Borg- 
Warner Corporation v. National Labor 
Relations Board, 356 U. S. 342, 2 L. 
ed. 2d 823, 78 S. Ct. 718, 26 U. S. 
Law Week 4271. (Nos. 53 and 78, 
decided May 5, 1958.) On writs of 
certiorari to the United States Court of 
Appeals for the Sixth Circuit. Judgment 


in No. 53 reversed and remanded. 


Judgment in No. 78 affirmed. 

It is an unfair labor practice for an 
employee to insist upon a clause in a 
collective bargaining agreement requir- 
ing a vote of the employees before a 
strike is called. The employer may pro- 
pose such a clause, the Court said, but 
it cannot lawfully insist upon it as a 
condition to any agreement. 


The collective bargaining at issue 
took place in 1952. The company in- 
sisted that a new collective bargaining 
agreement include two clauses: (1) a 
“ballot” clause, calling for a pre-strike 
secret vote of all employees and (2) 
a “recognition” clause which excluded 
(which had 
certification) and 
uncertified 


the International Union 
the Board’s 


stituted the 


sub- 
of the 
International. The union bargainers 


local 


made it plain that these clauses were 
unacceptable and the company made it 
plain that there would be no agreement 
unless included. 


Eventually, the deadlock resulted in a 


these clauses were 
strike, but negotiations continued and 
the union finally gave in and entered 
an agreement containing the clauses. 
filed with the 
Board, which adopted the examiner’s 
findings that there was no bad faith 


The union charges 


on either side but that the company’s 
making the two clauses a condition 
precedent to an agreement was an un- 
fair labor practice per se. The Court 
of Appeals set aside the portion of the 
Board’s order dealing with the “ballot” 
clause, but upheld the Board on the 
“recognition” clause. The Board peti- 
tioned for certiorari and the company 
filed a cross petition. 


Speaking through Mr. Justice Bur- 
TON, the Supreme Court upheld the 
Board’s position on both clauses. The 
Court reasoned that Section 8(d) of 
the National Relations Act 
requires employers and employees to 


Labor 


bargain in good faith with respect to 
“wages, hours, and other terms and 
conditions of employment”. The man- 
datory duty to bargain is limited to 
these subjects, the Court went on, and 
“within that area neither party is 
legally obligated to yield”. The two 
clauses insisted upon by the company, 
the Court said, did not fall into this 
area and so, the company was evading 
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its duty to bargain as to “wages, hours, 
and other terms and conditions of 
employment” when it refused to accept 
an agreement that did not contain the 


two clauses. 


Mr. Justice FRANKFURTER noted that 
he joined the Court’s opinion as to the 
“recognition” clause but that he agreed 
with Mr. Justice HARLAN as to the 
“ballot” clause. 


Mr. Justice HARLAN, joined by Mr. 
Justice CLARK and Mr. Justice Wurt- 
TAKER, wrote an opinion concurring in 
part and dissenting in part. The opin- 
ion dissented as to the “ballot clause”, 
arguing that the language of Section 
“inherently vague” and could 
ballot 
clause desired by the company as one 


8(d) was 
be construed to include the 
of the “other terms and conditions of 
employment”. Even conceding the 
Court’s definition on this point, the dis- 
sent went on, it could not understand 
how there could be an “unfair labor 
practice” when the examiner’s un- 
disputed finding had been that both 
sides had bargained in good faith. If 
the “ballot” provision was not a sub- 
ject for mandatory bargaining, said 
this opinion, it was at least a subject 
of permissible bargaining, and the dis- 
senters were unable to grasp a “con- 
cept of ‘bargaining’ which enables one 
to ‘propose’ a particular point, but not 
to ‘insist’ on it as a condition to agree- 
ment”. The dissent agreed that the 
company’s insistence on the “recogni- 
tion” clause was an unfair labor prac- 
tice since it was the certified represent- 
ative of the employees. 

The cases were argued by Dominick 
L. Manoli for the National Labor 
Relations Board and by James C. Davis 
for the Wooster Division of Borg- 
Warner. 


Labor law... 


damages 

International Union, United Auto- 
mobile, Aircraft and Agricultural Im- 
plement Workers of America V. Russell, 
356 U. S. 634, 2 L. ed. 2d 1030, 78 
S. Ct. 932, 26 U. S. Law Week 4347. 
(No. 21, decided May 26, 1958.) On 
writ of certiorari to the Supreme 
Court of the State of Alabama. 
Affirmed. 


This was an action in a state court 
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brought by an employee for malicious 
interference with his lawful occupa- 
tion. Russell, the employee, was not 
a member of the union nor had he 
applied for membership. The union 
called a strike and the pickets blocked 
the entrance to the plant, making it 
impossible for him to go to work. He 
alleged that the pickets threatened him 
with bodily harm and with damage to 
his property. He claimed damages for 
his loss of earnings and for his mental 
anguish, plus punitive damages. The 
petitioners contended that the National 
Labor Relations Board had exclusive 
jurisdiction over the cause, and the 
trial court overruled Russell’s demur- 
rer to that plea. The Supreme Court 
of Alabama reversed, the case went to 
a jury which gave a general verdict 
in Russell’s favor and he was awarded 
$10,000 damages. 

Mr. Justice Burton delivered the 
Supreme Court’s opinion affirming. 
The Court found a close similarity to 
United Workers v. Laburnum Corpora- 
tion, 347 U. S. 656, which upheld a 
state court award of compensatory and 
punitive damages against a union for 
tortious conduct that was assumed also 
to be an unfair labor practice. The 
union’s activity here, the Court noted, 
was not protected by federal law, and 
indeed the strike was conducted in 
such a manner that it could have been 
enjoined by the state courts. The 
federal act in the Court’s view did 
not deprive the victim of union con- 
duct such as this of his common-law 
rights of action for all damages suf- 
fered. The Court agreed that the Na- 
tional Labor Relations Board might 
have awarded back pay if the case had 
been brought before it, but the fact 
that both the Board and the state 
courts might have concurrent jurisdic- 
tion on this point did not create a 
“conflict” of remedies, the Court said. 
If Russell’s car had been turned over, 
resulting in damage to his car and 
personal injuries, he could have re- 
covered for his medical expenses, pain 
and suffering and property damage, 
the Court said, and there was no sig- 
nificant difference between that case 
and this. Punitive damages, the Court 
concluded, constitute a well-settled form 
of relief in Alabama, and the National 
Board is not granted authority to 


award such relief. 

Mr. Justice BLack took no part in 
the consideration or decision of the 
case. 


The Cuter Justice, joined by Mr. 
Justice DoucLas, wrote a dissenting 
opinion which argued that, by holding 
that Congress had not “pre-empted” 
the area of controversy, the Court was 
ignoring the congressional purpose of 
providing a single body of nationwide 
jurisdiction to regulate labor relations. 
The dissent distinguished the Labur- 
num decision on its facts. 


The case was argued by J. R. Gold- 
thwaite, Jr., for the petitioners and by 
Norman W. Harris for the respondent. 


Labor law... 
unlawful ouster 

International Association of Machin- 
ists v. Gonzales, 356 U. S. 617, 2 L. ed. 
2d 1018, 78 S. Ct. 923, 26 U. S. Law 
Week 4355. (No. 31, decided May 26, 
1958.) On writ of certiorari to the 
District Court of Appeal of California, 
First Appellate Division. Affirmed. 

This opinion upheld the right of a 
union member to be reinstated and to 
collect damages for illegal expulsion 
from the union. 


The respondent brought suit in a 
California court, claiming that he had 
been expelled from the union in viola- 
tion of his rights under the union’s 
constitution and by-laws. The suit re- 
sulted in a judgment that ordered re- 
instatement and awarded damages for 
lost wages as well as physical and 
mental suffering. The judgment was 
upheld on appeal. 


Mr. Justice FRANKFURTER affirmed 
for the Supreme Court. Under Califor- 
nia law, said the Court, membership 
in a labor union constitutes a contract 
between the member and the union and 
the state law provides a remedy for 
the breach of that contract. The Court 
refused to hold that this was a problem 
that Congress had placed under exclu- 
sive federal authority in the Taft- 
Hartley Act. Admitting that the ques- 
tion of what that statute has taken 
from the states and what it has left to 
them is “of a Delphic nature”, the 
Court said, and even “as a matter of 
wooden logic” that the act precludes 
state intervention, “the protection of 
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union members in their rights as 
members from arbitrary conduct by 
unions and union officers has not been 
undertaken by federal law”, and so 
to rule that the state courts were pre- 
cluded here from determining and 
enforcing the rights of union member- 
ship would leave the ousted member 
without any remedy. The union had 
not contested the state court’s juris- 
diction to order reinstatement, but it 
contended that the state court had no 
power to “fill out” that remedy by an 
award of damages. The Court refused 
to accept this argument, saying that 
“No radiation of the Taft-Hartley Act 
requires us thus to mutilate the com- 
prehensive relief of equity and-reach 
such an incongruous adjustment of 
federal-state relations touching the reg- 
ulation of labor.” 

Mr. Justice BLack took no part in 
the consideration or decision of the 
case. 


The Cuter Justice wrote a dissent- 
ing opinion in which Mr. Justice 
Douc.ias joined. The dissent argued 
that the question was one that Congress 
had “pre-empted” for federal determi- 
nation in the Taft-Hartley Act. 

The case was argued by Plato E. 
Papps and Eugene K. Kennedy for the 
petitioners and by Lloyd E. McMurray 
for the respondents, 


Shipping... 
rates 

Federal Maritime Board v. Isbrandt- 
sen Company, Inc., Japan-Atlantic and 
Gulf Freight Conference v. United 
States, 356 U. S. 481, 2 L. ed. 2d 926, 
78 S. Ct. 851, 26 U. S. Law Week 
4284. (Nos. 73 and 74, decided May 
19, 1958.) On writs of certiorari to the 
United States Court of Appeals for the 
District of Columbia Circuit. A firmed. 

At issue here was the validity, under 
the Shipping Act of 1916, of a dual- 
rate scheme approved by the Federal 
Maritime Board for members of a 
conference of common carriers by 
water serving the inbound trade from 
the Far East to ports on the United 
States Atlantic and Gulf coasts. 

The conference proposed a rate 
scheme by which shippers would pay 
about 914 per cent less than regular 
freight rates if they signed an exclu- 
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sive-patronage contract with the con- 
ference. The proposal was the result 
of a rate war between the members of 
the conference and the Isbrandtsen line 
which had refused to join the confer- 
ence. Isbrandtsen’s rates were consist- 
ently about 10 per cent lower than the 
conference’s, and as a result Isbrandt- 
sen had captured about 30 per cent of 
the total cargo during a_ three-year 
period, although it provided only about 
11 per cent of the sailings. The Court 
of Appeals set aside the Maritime 
Board’s order approving the rate 
scheme on the ground that it was il- 
legal per se, under Section 14 of the 
Shipping Act. 

The Supreme Court affirmed in an 
opinion written by Mr. Justice BREn- 
NAN. The Court pointed to the Board’s 
finding that the dual-rate contract of 
the conference was “a necessary com- 
petitive measure to offset the effect of 
non-conference competition” required 
“to meet the competition of Isbrandt- 
sen in order to obtain for its members 
a greater participation in the cargo 
It follows, said 
the Court, that the contract was a 


moving in the trade”. 


“resort to other discriminating or un- 
fair methods” to stifle outside competi- 
tion in violation of Section 14 Third 
of the statute. The Court did not agree 
with the Board that Congress had in- 
ferentially approved the use of such 
contracts. The contracts that had been 
called to the attention of Congress, the 
Court found, were of a different sort. 
The Court also disallowed the argu- 
ment that, if the dual rates were illegal 
per se, Congress would not have made 
it necessary for the Board first to pass 
upon them. The fact that the Board 
had primary jurisdiction, said the 
Court, “did not signify that the statute 
left the Board free to approve or dis- 
approve the agreements under attack”. 
strikes 
“only where they are em- 


The statute down dual-rate 
schemes 
ployed as predatory .devices”, the 
Court went on, and “then precise find- 
ings by the Board as to a particular 
system’s intent and effect would be- 
come essential to a judicial determina- 
tion of the system’s validity under the 
statute”. 

Joined by Mr. Justice Burton, Mr. 
Justice FRANKFURTER wrote a vigorous 


dissent. The dissent contended that the 


Court was ignoring practices of inter- 
national shipping that were half a 
century old and was producing a “flat 
and unqualified prohibition of any 
discrimination for any reason” that did 
violence to the congressional purpose 
to eliminate cut-throat competition 
that would work to the detriment of 
American carriers and shippers. The 
portions of the statute relied upon by 
the Court, in this view, were directed 
merely at retaliation against shippers 
by the carriers, and there was nothing 
retaliatory in the dual-rate scheme. The 
dissent argued also that the Court was 
making a “mockery” of the doctrine 
of primary jurisdiction by holding that 
the Board was without power to 
approve the scheme in question. The 
Court was ignoring its previous hold- 
ings in United States Navigation Co. v. 
Cunard S. S. Co., 284 U. S. 474, and 
Far East Conference v. United States, 
342 U.S. 570, the dissent declared. 

Mr. Justice HARLAN nvied that he 
agreed with Mr. Justice FRANKFURTER’S 
opinion except that he did not think 
that the Cunard case and the Far East 
Conference cases had settled the “far- 
reaching” question presented by this 
case. 

The cases were argued by Warner 
W. Gardner for the Federal Maritime 
Board, by Elkan Turk for the Con- 
ference, by John J. O’Connor for the 
Isbrandtsen Company, and by Philip 
Elman for the United States. 


United States... 
False Claims Act 

Rainwater v. United States, 356 
U. S. 590, 2 L. ed. 2d 996, 78 S. Ct. 
946, 26 U. S. Law Week 4361. (No. 
276, decided May 26, 1958.) On writ 
of certiorari to the United States Court 
of Appeals for the Eighth Circuit. 
1 firmed. 

The issue here was whether a claim 
against the Commodity Credit Corpo- 
ration was a claim against the United 
States within the meaning of the False 
Claims Act. The Court held that it 
was. 

The case involved two suits by the 
United States to recover damages and 
forfeitures under the civil provisions 
of the statute, the Government charg- 
ing that the defendants had presented 
false applications for crop loans to the 
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Commodity Credit Corporation. The 
defendants moved to dismiss the com- 
plaints on the ground that a claim 
against Commodity was not a claim 
“against the Government of the United 
States”. 


the motions to dismiss, but the Court 


The District Court granted 


of Appeals reversed and remanded for 
trial. 

Speaking for a unanimous Court, 
Mr. Justice BLack held that the claims 
fell within the statute. The Commodity 
Credit Corporation, the Court noted, 
was created by the Congress to support 
farm prices and assist in maintaining 
adequate supplies of agricultural com- 
modities. Its capital was provided by 
congressional appropriation and any 
impairment of the capital is replaced 
out of the public treasury, any gains 
are returned to the treasury. All of 
Commodity’s officers and other per- 
sonnel are employees of the Depart- 
ment of Agriculture, the Court went 
on, and the corporation is under the 
Government Corporation Control Act, 
which means that it is subject to close 
budgetary, auditing and fiscal control. 
“In brief,” declared the Court, “Com- 
modity is simply an administrative 
device established by Congress for the 
purpose of carrying out federal farm 
funds.” The 
Court rejected the argument that a 
1918 amendment to the False Claims 
Act, applying its criminal provisions 


programs with public 


to false claimants against “any corpo- 
ration in which the United States of 
America is a stockholder”, manifested 
a congressional intention not to extend 
the civil provisions of the statute to 
cover government-ow ned corporations. 

The case was argued by Leon B. 
Catlett 
George Cochran Doub for the respon- 
dent. 


for the petitioners and by 


United States v. McNinch, 356 U. S. 
595. 2 L. ed. 2d 1001, 78 S. Ct. 950, 
26 U. S. Law Week 4362. (No. 146, 
decided May 26, 3958.) On writ of 
certiorari to the United States Court 
of Appeals for the Fourth Circuit. 
Judgment affirmed in one case, re- 
versed in two. 

This opinion, disposing of three 
separate actions by the Government 
to recover damages and forfeitures 
under the False Claims Act, dealt with 


August, 1958 + Vol. 44 777 





Supreme Court Decisions 


two false claims for crop support loans 
to the Commodity Credit Corporation 
—the problem raised in the Rainwater 
case, supra—and another “claim” 
against the Federal Housing Ad- 
ministration. The Court of Appeals 
had disposed of the three cases in a 
single opinion, holding that the claims 
were not claims against the Govern- 
ment within the meaning of the statute. 

The Supreme Court’s opinion was 
delivered by Mr. Justice BLack. As 
to the two actions where the issue was 
identical with that in the Rainwater 
case, the Court reversed the judgments 
below for the reasons given in its 
Rainwater decision. 

The McNinch case, however, raised 
a different question. There, the alleged 
false claims consisted of a number of 
allegedly false applications for credit 
insurance to the Federal Housing Ad- 
ministration. The defendants were 
charged with causing a bank to present 
a number of applications for credit 
insurance. The Court held that, while 
the FHA was a part of the “Govern- 
ment of the United States” for pur- 
poses of the False Claims Act, applica- 
tions for credit insurance could not be 
regarded as “claims” within the mean- 
ing of the act. “In agreeing to insure 
a home improvement loan the FHA 
disburses no funds: nor does it other- 
wise suffer immediate financial detri- 
ment” the Court said. “It simply 
contracts, for a premium, to reimburse 
the lending institution in the event of 
future default, if any.” This is not a 
claim in the normal usage or under- 
standing, the Court declared. 

Mr. Justice DoucLas, concurring in 
part and dissenting in part, said that 
he agreed with the Court as to the 
false claims made against Commodity, 
but he disagreed as to the FHA in- 


Regional Meeting 
(Continued from page 757) 


Manufacturing Company; David RK. 
Calhoun, President of St. Louis Union 
Trust Company; Henry H. Rand, 
President of International Shoe Com- 
pany; and Dean Adele Starbird, Dean 
of Women at Washington University. 

Other prominent participants in the 
various programs included Tom C. 
Clark, Associate Justice of the United 
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surance. The statute covers any person 
who fraudulently “makes or causes to 
be made, or presents or causes to be 
presented, for payment or approval 
. any claim” against the United 
States. No claim was tendered to the 
FHA for payment, the dissent argued, 
but one was presented for “approval”, 
and this brought the defendant’s deeds 
within the statute. 
The case was argued by George 
Cochran Doub for the petitioner and 
by A. C. Epps and Edwin P. Gardner 


for the respondents. 


Workmen’s compensation... 
permanent disability 
award 

Alaska Industrial Board v. Chugach 

Electric Association, 356 U. S. 320, 

2 L. ed. 2d 795, 77 S. Ct. 735, 26 

U. S. Law Week 4267. (No. 303, 

decided April 28, 1958.) On writ of 

certiorari to the United States Court 
of Appeals for the Ninth Circuit. Re- 


versed. 


The question in this case was under 
the Alaska Workmen’s Compensation 
Act, 2 Alaska Comp. L. Ann., 1949, 
§ 43-3-1, The petitioner Jenkins was an 
employee of the respondent injured 
in the course of his employment. The 
injuries required amputation of his left 
arm and right leg as well as four toes. 
The injury occurred in September, 
1950, and the left foot had not healed 
three years later. The respondent made 
“temporary disability” payments for 
thirty-eight weeks, at which time they 
decided Jenkins was permanently dis- 
abled and therefore entitled 
statutory lump-sum award of $8,100, 
less the amount already received as 
“temporary disability” payments, and 
no more. Jenkins then applied to the 


to a 


States Supreme Court; Carl F. Con- 
way, lawyer and humorist from Osage, 
Iowa: U.S. District Judges Randolph 
H. Weber, of St. Louis, and Joseph 
Estes, of Dallas; Judge Spencer Gard, 
of Iola, Kansas; Malcolm Anderson, 
Assistant U.S. Attorney General in 
charge of the Criminal Division; 
Edward Bennett Williams, of Washing- 
ton, D.C.; Virgil W. Peterson, Director 
of the Chicago Crime Commission; 
Professor Frank R. Kennedy, Iowa 
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board for continuing benefits for tem- 
porary disability, which the board 
allowed. The District Court reversed 
the board, holding that temporary total 
disability could not be granted under 
the Act for disability arising from the 
same accident for which a lump-sum 
permanent total disability award had 
been made. The Court of Appeals 
affirmed, modifying the judgment so 
that the lump-sum award was not to 
be reduced by the amount already paid 
as temporary disability. 


Mr. Justice Douc.as, speaking for 
the Supreme Court, reversed. The 
Court disagreed with the Court of 
Appeals that the permanent total dis- 
ability award was intended to represent 
a capitalization of future earnings. The 
lump sum award ignores wage losses, 
the Court said, and it is an arbitrary 
amount, representing a_ legislative 
judgment that there was a degree of 
impairment. The worker may still have 
a continuing ability to do some work, 
the Court reasoned, and as long as that 
ability exists, there is a basis for 
temporary disability awards, which 
take care of the lost wages during 
the healing period until the worker 
returns to work, perhaps at a different 
job and at reduced pay. 


Mr. Justice WHITTAKER noted that 
he would affirm for the reasons given 
by the Court of Appeals, believing that 
an injured workman “cannot be, or be 
legally compensated as, both ‘totally 
and permanently disabled’ and ‘tem- 
porarily totally disabled’ at one and the 
same time. ...” 


The case was argued by John H. 
Diamond for the petitioners and by 
Frederick O. Eastaugh for the respon- 
dents. 


State University Law School; Pro- 
fessor A. James Casner, Harvard Law 
School; Professor Daniel M. Schuyler, 
Northwestern University Law Sciiool; 
Professor Paul R. Hays, Columbia Law 
School. 

Visiting ladies were not neglected 
and they participated in tours, lunch- 
eons, the comforts of a hospitality 
suite, a fashion show and brunch at 
historic Grant’s Farm in St. 
County. 
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What’s New in the Law 


The current product of courts, 
departments and agencies 


Administrative Law .. . 
misplaced reliance 
The Court of Appeals for the Eighth 
Circuit has told a mail-order insurance 
company that it cannot rely on Federal 
Trade Commission staff approval of 
its advertising to avoid a cease-and- 
desist order. The Court also ruled that 
the furnishing of a miniature copy of 
the policy did not overcome misleading 
advertising and solicitation letters. 
The company did not seriously con- 
trovert the Commission’s finding that 
its advertising was unfair and mislead- 
ing. At the hearing it attempted to 
point out that its material had been 
approved by the FTC staff under the 
trade practice rules promulgated by the 
Commission, but the evidence was ex- 
cluded as irrelevant and immaterial. 
The Court agreed, but one judge 
dissented, saying “that this constituted 
lack of fair play in administration and 
processive arbitrariness in hearing”. 
The company also contended that it 
had discontinued the practices com- 
plained of because it now furnished a 
small copy of its policy in its advertis- 
ing mailings. But the Court refused to 
go along with this argument. It noted 
that the misleading letters were still 
being sent and that the letters con- 
tained no reference to the sample 
policy. Emphasizing that the solicita- 
tions were mailed indiscriminately to 
all types of people, the Court said the 
recipients were warranted in relying 
on the misleading letters and that it 
could not “presume they suspected the 
honesty of those with whom they trans- 
acted business”. 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 








(American Life and Accident Insurance 
Company v. Federal Trade Commission, 
United States Court of Appeals, Eighth 
Circuit, May 16, 1958, Gardner, J.) 


Administrative Law .. . 
standing to protest 

The Philco Corporation, being a 
manufacturer of radio and electronic 
equipment, has standing as a “party 
in interest” to protest the renewal of 
licenses for radio and television sta- 
tions owned by the National Broadcast- 
ing Company, which in turn is owned 
by the Radio Corporation of America, 
also a manufacturer of radio and 
electronic equipment. This is the de- 
cision of the Court of Appeals for the 
District of Columbia Circuit, over the 
dissent of one judge. 

Without deciding the sufficiency of 
Philco’s allegations in protest of license 
renewals, the Court determined only 
that Philco was a “party in interest” 
within the meaning of $309(c) of the 
Federal Communications Act, 47 U.S. 
C.A. §309(c), and therefore entitled to 
standing as a protestant before the 
Commission. The Court held that 
Phileo had shown likelihood of eco- 
nomic injury as a result of certain 
NBC-RCA practices. 

Limiting its rule, the Court said: 
“Our decision gives standing to a 
competitor in the position of Philco 
only to protest a renewal after it is 
known that licensed facilities are be- 
ing used by the competing manufac- 
turer directly to obtain an economic 
advantage over the protestant . . . [and ] 
only with respect to renewal of a 
license of a station wholly owned or 
controlled by the competitor, which 
would not often be the case.” 

The dissenting judge thought the 
decision logically opened license re- 
newal hearings involving NBC stations 
to all manufacturers of electrical equip- 
ment. This “represents an act of 
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generosity with regard to the time and 
energy of the Federal Communications 
Commission which is completely un- 
justified,” he said. 


(Philco Corporation vy. Federal Com- 
munications Commission, United States 
Court of Appeals, District of Columbia 
Circuit, June 19, 1958, Fahy, J.) 


Attorneys ... 
discipline 

The Court of Appeals for the Ninth 
Circuit, sitting en banc and dividing 
four-to-three, has affirmed the one-year 
suspension of a member of the 
Hawaiian Bar for publicly criticizing 
the conduct of a criminal trial in which 
she was participating. 

The respondent was one of the 
defense lawyers in the Honolulu Smith 
Act case. In December of 1952, while 
the trial was in progress, she made a 
speech in which, the Court found, she 
said (1) that horrible and shocking 
things were going on at the current 
Smith Act trial in Honolulu, (2) that 
the trial was not a fair one, (3) that 
“they” just made up the rules as 
“they” went along and (4) that unless 
the trial was stopped there would be 
a new crime—people will be charged 
with knowing what is included in 
books. The Supreme Court of Hawaii 
ordered the one-year suspension. 

Affirming, the Ninth Circuit turned 
aside arguments that the speech was 
a general criticism of Smith Act cases 
and that, even if construed as a specific 
criticism of the Honolulu case, it was 
not exceptionable because Judge Wiig, 
who was presiding in the Honolulu 
case, was not mentioned. The Court 


declared: 


... But there is a totality about a trial, 
a unit of the judicial process, which 
is entitled to protection from those 
who get their license from a judicial 
temple, especially those who are en- 
gaged in the particular trial. During 
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its progress the courtroom is the only 
proper forum for a lawyer to vindicate 
his clients. We cannot accept the plea 
that Judge Wiig was not called by 
name or identified as thin and six-feet- 
two. Such a thought is really one that 
the judge’s person, not what he repre- 
sents, is entitled to protection. 


The Court conceded that a lawyer 
may not be deprived of freedom of 
speech under the guise of disciplinary 
proceedings, but it stated that criti- 
cisms of a court should be fair and 
respectful and made after a final de- 
termination of the case in which the 
lawyer is involved. For one point in 
her argument the respondent relied 
heavily on statements of Professor 
Rodell of the Yale Law School. To this 
the Court rejoined: “We would uphold 
Professor Rodell’s right to say from 
his Yale vantage point just about what 
he wants to say. But when he speaks 
he is not simultaneously harassing the 
very court in which he is trying an 
unfinished case.” 

The Court admitted that it had been 
concerned with the “spectre of juris- 
diction” and concluded that if it had 
jurisdiction “it hangs by the narrowest 
thread”. The Court noted that its appel- 
late jurisdiction from the Supreme 
Court of Hawaii is rather narrowly 
defined by 28 U.S.C.A. §1293. But it 
decided that the respondent had fairly 
raised contentions that her First and 
Fifth Amendment rights had been 
impinged, and that under the doc- 
trine of the admission-to-the-Bar cases 
(Schware, 353 U.S. 232, and Konigs- 
berg, 353 U.S. 252) there was juris- 
diction. 

The three dissenters thought the re- 
spondent’s speech was an unobjection- 
able criticism of Smith Act cases in 
general and of the prosecution’s con- 
duct of the Honolulu case. They de- 
clared the respondent’s attack was on 
the Government’s method of procedure 
in Smith Act cases, including the 
Honolulu case, and not an attack on 
Judge Wiig. But, they maintained, 
even if the remarks might be construed 
as criticism of the judge’s rulings on 
evidence, they were protected speech 
within the First 
though made by a lawyer, because 


Amendment, even 


there was absent any threat to the 
judge’s person or charge of corruption 


or abuse against him. 


(In the Matter of Disciplinary Pro- 
ceedings Against Sawyer, United States 
Court of Appeals, Ninth Circuit, June 9, 
1958, Chambers, J.) 


Attorneys... 
ethics and discipline 

The relationship of the Supreme 
Court of Colorado, and the grievance 
committee of the Colorado Bar Asso- 
ciation, the latter being the investigat- 
ing and hearing agent of the former, is 
ending on a note of some bitterness. 
The Court has adopted a rule, effective 
in 1959, under which it will name the 
members of its own independent griev- 
ance committee. 


The feeling between the Association’s 
committee and the Court is barely 
disguised in a recent opinion filed by 
the Court. The opinion was triggered 
by a petition of the Association asking 
the Court to lift an order, entered in 
January of 1956, staying the Commit- 
tee’s activities insofar as they related 
to violations only of the Canons of 
Professional Ethics. The order was 
entered at about the same time that the 
press reported that the grievance com- 
mittee would investigate the propriety 
of the use of the names and photo- 
graphs of a Supreme Court justice and 
two lawyers in connection with the 
formation of a life insurance company. 
In the suspension order the Court re- 
ferred to hearings it was then conduct- 
ing with regard to amendment of the 
canons, which in Colorado have been 
adopted by the Supreme Court. 

The Court concluded its hearings in 
February of 1956 and announced an 
opinion (132 Colo. 591), which, the 
Court has now explained to the bar 
association, rendered the suspension 
order “functus officio”. The Court has 
now declared that its February, 1956, 
opinion told the bar association’s griev- 
ance committee “that unless conduct of 
a lawyer violated a law other than the 
canons, or involved an element of 
inherent wrong, immorality or dis- 
honesty, no disciplinary action would 
be justified”. In March of 1956, the 
Court recalled, the Chief Justice told 
the association “to investigate any 
charges ... for unprofessional conduct 
amounting to immorality, dishonesty 
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or acts which are inherently wrong”. 


Why the bar association did not 
understand this, the Court says it can- 
not understand. While the Canons do 
not mean anything as far as discipline 
is concerned, the Court said, none of 
its orders prevented the Association 
from proceeding in cases where there 
was a violation of law, moral turpitude 
or dishonorable conduct. Adoption of 
the Canons by the Court, it continued, 
gave them no stature greater than “a 
system of principles of exemplary con- 
duct and good character”. 

Referring to the investigation its 
order had once stopped, the Court 
declared: 


... If the committee now desires to 
proceed ...it is free to do so and in 
that connection there are other news- 
paper advertisements in the possession 
of the court containing large display 
ads giving the names and photographs 
of other prominent lawyers and de- 
scribing their connections with busi- 
ness enterprises which should be in- 
vestigated with equal vigor, free how- 
ever of any advance publicity. 


But, the Court warned, the investiga- 
tion should not include any judge, be- 


cause they are immune to disciplinary 
p-oceedings and subject only to im- 
peachment. 

The bar association’s petition also 
asked the Court to enter an order 
recognizing its right “to consider and 
express opinions on questions of ethics 
submitted to it”. With tartness, the 
Court dismissed this request: “Private 
organizations are free to speak and 
publish, under rules of their own 
making, such opinions as they enter- 
tain on any subject.” 


(Petition of the Colorado Bar Associ- 
ation, Supreme Court of Colorado, May 
13, 1958, Moore, J., 325 P. 2d 932.) 


Civil Procedure .. . 
pretrial and insurance 

May a plaintiff by pretrial procedure 
ascertain the existence and extent of 
a defendant’s liability insurance? The 
picture on this question is foggy, and 
it’s not getting any better, at least in 
Illinois, where two federal district 
courts have now disagreed with the 
Supreme Court of Illinois. 

Last year, in People ex rel. Terry v. 
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Fisher, 145 N.E. 2d 588, the Illinois 
Supreme Court held that an inquiry 
into liability insurance was permissible 
under the state’s practice act and its 
rules. The Illinois rule provides that 
a pretrial deposition may cover “any 
matter, not privileged, relating to the 
merits of the matter in litigation... 
including the existence, description, 
nature, custody, condition and location 
of any documents or tangible things. 
..” In Gallimore v. Dye, 21 F.R.D. 
283, the United States District Court 
for the Eastern District of Illinois ruled 
in a diversity case that no such dis- 
covery was permissible under the 
federal rules. 

Now the United States District Court 
for the Southern District of Illinois has 
spoken. Denying the discovery, the 
Court emphasized that under Rule 
26(b) of the Federal Rules of Civil 
Procedure a deponent may be examined 
“regarding any matter, not privileged, 
which is relevant to the subject matter 
involved in the pending action” and 
that no objection may be raised that 
the matter inquired into is inadmis- 
sible “if the testimony sought appears 
reasonably calculated to lead to the 
discovery of admissible evidence”. It 
declared that the only issues in the 
case before it were the plaintiff's free- 
dom from contributory negligence, the 
defendant’s negligence and the extent 
of damages. “The existence or non- 
existence of liability insurance”, it 
declared, “is not an evidentiary matter 
that may be used at the trial, nor is it 
relevant to the subject matter involved 
in the pending action.” 


(Roembke v. Wisdom, United States 
District Court, Southern District of 
Illinois, June 19, 1958, Briggle, J.) 


Corporation Law .. . 
the Giants go west 

A New York judge has lamented that 
the Giants have lost the “steady annual 
return from the box in Section 19 of 
the Polo Grounds which this Giant fan 
has so happily occupied for many 
years”, but, putting aside sentiment, 
has dismissed a suit attempting to 
block the move of the Giants to San 
Francisco. 

The plaintiff was a Giants’ stock- 
holder, but the Supreme Court of New 


York County had some difficulty de- 
ciding whether it was his individual 
suit or a stockholder’s derivative action 
on behalf of the corporation. The 
Court decided that either way it looked 
at it, there was no action; the plaintiff 
showed no injury to himself and the 
evidence showed that the corporation 
would profit from the move. At any 
rate, the Court declared, the decision 
to move the franchise was honestly 
arrived at by the board of directors 
and courts have no authority to inter- 
vene in the operation of corporations 
under those circumstances. The Court 
also dismissed a contention that the 
move was a sale or exchange of “all 
or substantially all” of the corpora- 
tion’s property and assets, requiring a 
stockholder vote under the statute of 
New Jersey, the state of incorporation. 

With heavy nostalgia for a passing 
era, the Court wrote: 


This case has, in truth, been a most 
difficult one for the court to resolve, 
for beneath these judicial robes beats 
the heart of a Giant fan. As the Spring 
breezes bring closer “opening day” of 
the great American pastime, nostalgic 
memories spring sharply into focus... 
A wave of regret wells up at the 
thought that the Polo Grounds will 
cease to be the repository of these 
memories, the only tangible remains 
of glorious yesterdays, and that no 
more will the clarion call “Play Ball” 
echo from Coogan’s Bluff. . . The Court 
readily admits that its sympathies lie 
wholly with that “dyed-in-the-wool 
Giant fan” who is the plaintiff herein 
and fully understands the emotional 
upset experienced by him. And so it is 
with heaviness of heart that the Court, 
as distinguished from the fan, must 
find that plaintiff's contentions, while 
sentimentally “four-baggers,” are legal- 
ly “outs.” 


National Exhibition 
Company, Supreme Court, New York 
County, April 2, 1958, Frank, J., 173 
N.Y.S. 2d 490.) 


(November v. 


Criminal Law ... 
assistance of counsel 
The Court of Appeals for the District 
of Columbia Circuit has decided a 28 
U.S.C.A. $2255 application on a well- 
settled point—that a convicted person 
cannot obtain vacation of his sentence 
by a collateral attack on the quality 
of the service given him by court- 
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appointed counsel—but in so doing the 
Court has made an extensive re-exami- 
nation of the subject. 

“We think the term ‘effective coun- 
sel’—the court’s construction of the 
constitutional requirement for the as- 
sistance of counsel—does not relate to 
the quality of the service rendered by 
a trial lawyer or to the decisions he 
makes in the normal course of a 
criminal case”, the Court declared. An 
exception to this rule, the Court noted, 
is an instance in which the lawyer’s 
conduct is so incompetent that the ac- 
cused is deprived of a trial in any real 
sense. But the petition in this case did 
not allege that. 

The Court thus affirmed the district 
court, which had denied the $2255 
It said a 
hearing would not be useful since the 


petition without hearing. 


hearing would relate to the allegations 
of the petition: that the lawyer as- 
signed to defend was not as competent 
as he should have been, and that those 
allegations, even if proved, would not 
be sufficient grounds to support a 
collateral attack, such as under $2255, 
because they were available on appeal 
in the criminal proceeding itself. 

One judge dissented. While he dif- 
fered with the Court on the meaning 
of “effective assistance of counsel”, he 
felt that at least the petitioner should 
have a hearing, which would demon- 
strate whether he was making un- 
founded and exaggerated claims about 
his trial counsel, or whether he would 
be able to show that the alleged in- 
competence deprived him of a real 
trial. 

In re-examining the cases, the major- 
ity emphasized the distinction between 
claims that may be raised only on 
appeal and those that may also be 
raised collaterally. It pointed out that 
during the course of a criminal trial, 
a defendant’s lawyer must make many 
decisions, the second-guessing of which 
is easy, even by the decision-maker 
himself. “These are simple facts of 
trial; they are not justiciable issues”, 
the Court said. “Mere failure to achieve 
acquittal is no part of a court’s con- 
sideration of the work of a trial law- 
yer. His obligation is to achieve a fair 
triabsie 

Additionally the Court thought that 
the grant of a hearing on grounds of 
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lack of relative competency of counsel 
It would 
warp the duties of the trial judge into 


would have two bad effects. 


making an appraisal of counsel’s per- 
formance and divert the judge from 
his true duties. Also, it would mean 
the end of the lawyers’ duty to accept 
assignments and thus “one of the great 
protections of the unfortunate would 
be gone, destroyed not by the bar but 
by the courts”. 


(Mitchell v. U.S., United States Court 
of Appeals, District of Columbia Circuit, 
June 12, 1958, Prettyman, J.) 


Criminal Procedure .. . 


jury handbook 
Another attack on the Judicial Con- 
ference’s “Handbook for Jurors”—this 
time in the Court of Appeals for the 
Sixth Circuit—has been turned aside. 
Recently the en banc Court of Appeals 
for the Seventh Circuit, reversing the 
position of its three-judge panel, held 
that a motion for a new trial, based 
on distribution of the handbook to 
jurors, could not be considered in the 
absence of a challenge to the array. 
U.S. v. Gordon, 253 F. 2d 177 (44 

A.B.A.J. 475; May, 1958). 


In the Sixth Circuit case two con- 
victed criminal defendants sought a 
new trial on the ground that the hand- 
book, which had been distributed to all 
jurors, impinged on the jury system 
and indoctrinated the jurors with mis- 
leading and inaccurate information. 
Particularly they challenged the manu- 
al’s statement that a verdict of guilty 
does not mean that the defendant will 
receive a long sentence or any sen- 
tence, and that the judge imposes the 
sentence and may suspend it or place 
the defendant on probation. This state- 
ment, the defendants argued, invited 


‘ 


the jury to return a “guilty” verdict. 


Nothing of the kind, the Court 
answered. “We find nothing in the 
challenged language that is not a cor- 
rect statement of the power and duty 
of a sentencing judge”, it remarked. 
Then, too, the Court continued, the 
defendants had made no showing that 
any member of the jury had read the 
handbook, and this reduced the effec- 
tiveness of their contention that their 
rights had been prejudiced. 


The Court reviewed the history of 
the handbook’s preparation and adop- 
tion by the Judicial Conference. It 
noted that in this case the defendants 
had not objected to, but had compli- 
mented, the trial judge’s charge to the 
jury. 


(Horton vy. U.S., United States Court 
of Appeals, Sixth Circuit, June 12, 1958, 
Simons, J.) 


Federal Employers’ Act... 
verdict support 

The Supreme Court of Missouri has 
stated flatly that a verdict in a Federal 
Employers’ Liability Act case “cannot 
be sustained on mere speculation and 
conjecture”, but in so doing it has not 
commented on the conclusion of the 
Court of Appeals for the Seventh Cir- 
cuit, in Gibson v. Elgin, Joliet & 
Eastern Railway Company, 246 F. 2d 
834, that under recent United States 
Supreme Court decisions “speculation, 
conjecture and possibilities” are suffi- 
cient to support a plaintiff's verdict. 


The plaintiff in the Missouri case 
was injured when the flat wagon he 
was pushing on a train platform came 
in contact with a backing train and he 
pushed 
standing on an adjacent track. The 


was against another train 
plaintiff's theory was that the employer 


had not furnished him with a safe 
place to work because the platform was 
crowded with other wagons and this 
condition caused the injury. The jury 


returned a verdict of $10,000. 


The Court reversed, finding that the 
evidence did not show any negligence 
of the employer. The Court said the 
plaintiff's injury resulted from an 
attempt to turn his wagon too sharply. 
Remarking that F.E.L.A. does make 
the employer an insurer of his em- 
ployee’s safety while on the job, the 
Court said that the evidence “does not 
justify an inference of negligence on 
the part of the defendant but in our 
opinion disproves such 


any negli- 


o 2’? 
gence . 


(Moore v. Terminal Railroad Associ- 
ation of St. Louis, Supreme Court of 
Missouri, April 14, 1958, rehearing de- 
nied May 12, 1958, Westhues, J., 312 
S.W. 2d 769.) 
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Labor Law... 
no-strike clause? 

A provision in an employer-union 
contract that all disputes will be settled 
by grievance and arbitration proce- 
dures does not amount to a no-strike 
provision. This is the decision of the 
Court of Appeals for the District of 
Columbia Circuit in refusing to enforce 
a National Labor Relations Board un- 
fair labor practices order against the 
United Mine Workers. 

The Court pointed out that the 
U.M.W. eliminated a specific no-strike 
clause from its contract in 1947, be- 
cause of the union’s fear that it might 
be liable to suit for breach of contract 
under the recently enacted Taft-Hart- 
ley Act in the event of a strike. In 
place of the no-strike provision, the 
parties wrote a paragraph by which 
they agreed to submit “any and all 
disputes, stoppages, suspensions of 
work and any and all claims, demands 
or actions” to a settlement procedure. 
A similar provision was contained in 
future contracts in the coal industry. 

This provision, the Court declared, 
did not rise to the dignity of a no- 
strike covenant. Accordingly, it con- 
cluded that the NLRB had wrongly 
considered a strike by the union a 
violation of the agreement and an un- 
fair labor practice. The contract pro- 
vision, the Court said, was no more 
than a “gentleman’s agreement” that 
the desirable way to settle disputes was 
by grievance machinery. 

One judge dissented, not on the 
ground that the disputed grievance 
provision was a no-strike clause, but 
because he thought the union violated 
the grievance provisions themselves. 


(International Union, United Mine 
Workers of America v. NLRB, United 
States Court of Appeals, District of 
Columbia Circuit, June 12, 1958, Mad- 
den, J.) 


States... 
legislative immunity 

The members of a California legis- 

lative committee 


are protected by 


privilege from a suit alleging that the 
committee’s action constituted a tort 


resulting in injury to persons who 
appeared before it. This is the de- 
cision of the California District Court 
of Appeal for the First District. 
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Four employees of the Pacific Gas 
and Electric Company refused to 
answer certain questions before the 
committee, under privilege of the Fifth 
Amendment. In their complaint they 
alleged that the committee’s subsequent 
recommendation to the employer re- 
sulted in discharge from their jobs. In 
California a cause of action, sounding 
in tort, exists for inducing one to 
breach a contract of employment, and 
it was this remedy the complaint 
sought to pursue. The defendants de- 
murred by showing the resolution 
establishing the committee and they 
were upheld. The complaint was dis- 
missed. 

But, the plaintiffs argued on appeal, 
the committee members were not pro- 
tected by the cloak of-legislative im- 
munity because they had gone outside 
the legislative sphere in questioning 
the plaintiffs about their political be- 
liefs—the questions they had refused 
to answer. But the Court would have 
none of this theory. Legislators would 
be threatened with personal liability 
in any matter in which discretion were 
exercised, the Court declared, if such 
a rule were adopted. By thus permit- 
ting a judicial examination of the 
question, it continued, the doctrine of 
separation of powers would be violated. 

The Court, examining the legislative 
immunity or privilege involved, con- 
ceded that under its cover a tortious 
act might be committed, but it averred 
that the importance of maintaining the 
principle was greater than the injury 
to the individual. It said: 


Granting that the courts have the 
privilege and the duty of protecting the 
personal civil rights of the citizens of 
this country from abuse, nevertheless, 
when the enforcement of such personal 
civil rights results in an erosion of the 
government which alone can guarantee 
such rights, the obligation to society 
as a whole may dictate that the in- 
dividual forego personal recovery for 
injury suffered so that government may 
continue. 


(Hancock v. Burns, California District 
Court of Appeal, First District, March 
28, 1958, McMurray, J., 323 P. 2d 456.) 


Taxation ... 
strike benefits 
Strike benefits paid by a union are 


taxable income and not a gift, the 
United States District Court for the 
Eastern District of Wisconsin has held. 


» The case, admittedly a test, involved 
a Kohler worker who went on strike 
in April of 1954. He was not then a 
member of the union involved, the 
U.A.W., but he nevertheless received 
benefits from the union and joined it 
in August of that year. A jury decided 
that the $565.54 he received in 1954 
was a gift. 


The Court reversed, set aside the 
jury’s verdict and entered judgment 
for the Government. The Court found 
several reasons for its decision. It 
declared that the payments were made 
under a “moral obligation” imposed 
on the union by its constitution and 
“pursuant to a plan whereby some- 
thing of value to the union was exacted 
in return from the recipient, namely, 
his continued participation in the 
strike”. Either of these elements, the 
Court said, prevented the benefits from 
being a gift, and membership in the 
union was immaterial. 


The Court found, moreover, that the 
case presented a good example of con- 
gressional acquiescence in administra- 
tive interpretation. The Internal Reve- 
nue Service has had a ruling since 
1920 that strike benefits are gross in- 
come, and the Court stated that while 
it is not presumed that Congress 
follows all the Service’s rulings, it was 
proper in this case to find acquiescence 
because of the age of the rule and the 
repeated re-enactments of the income 
and gift sections of the Code without 
change. 


(Kaiser v. U.S., United States District 
Court, Eastern District of Wisconsin, 
February 19, 1958, Grubb, J., 158 F. 
Supp. 865.) 


United States... 
veterans’ benefits 

The Court of Appeals for the District 
of Columbia Circuit has vacated the 
termination of a veteran’s service-con- 
nected disability compensation based 
on the veteran’s convictions for viola- 
tion of the Smith Act. 

The immediate ground for the 
Court’s action was reversal by the 
Sixth Circuit of the veteran’s convic- 
tion, but the Court’s opinion indicates 
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that the Government may have trouble 
making a termination of veterans’ 
benefits rest on a finding that the re- 
cipient is a Communist or Communist- 
sympathizer. The Smith Act conviction 
reversal, however, led the Court to 
remand the case to the district court, 
there to be held in abeyance pending 
the Administrator of Veterans’ Affairs’ 
further determination “in the light of 
our observations”. The Court con- 
tinued: “We are confident that such 
reconsideration will seem to be quite 
in order since Wellman’s Smith Act 
conviction has been reversed, and since 
the record is barren of fact or incident 
to indicate that Wellman in Michigan 
performed any overt act which ren- 
dered assistance to the Communist 
governments of China and of North 
Korea.” 

Termination of the veteran’s benefits 
had been based on an administrative 
decision that the evidence and con- 
viction in the Smith Act case showed 
that the veteran was “rendering assist- 
ance to an enemy of the United States” 
within the meaning of 38 U.S.C.A. 
$728, which provides for forfeiture of 
benefits under such circumstances. The 
Court turned down the contention that 
the administrative determination was 
not judicially reviewable and went on 
to say that membership in the Com- 
munist Party, no matter how active or 
meaningful, could not be considered 
encompassed by the statute. 


(Wellman v. Whittier, United States 
Court of Appeals, District of Columbia 
Circuit, June 19, 1958, Danaher, J.) 


What’s Happened Since... 
a On June 16, 1958, the Supreme 
Court of the United States: 


DENIED CERTIORARI in Teleservice 
Company of Wyoming v. Commission- 
er, 254 F. 2d 105 (44 A.B.A.J. 574; 
June, 1958), leaving in effect the de- 
cision of the Court of Appeals for the 
Third Circuit that initial “contribu- 
tions” made by subscribers to finance 
construction of a community television 
antenna system are taxable income to 
the antenna company as compensation 
for services and are not gifts or capital 
contributions. 

#2 On June 23, 1958, the Supreme 
Court of the United States: 
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REVERSED (6-to-3) the decision of 
the Court of Appeals for the Second 
Circuit in Milk Drivers and Dairy 
Employees Local Union v. NLRB, 245 
F. 2d 817 (43 A.B.A.J. 831, Septem- 
ber, 1957), that invocation of a hot- 
cargo clause is not an unfair labor 
practice under the Taft-Hartley Act. 
The Court’s order, without opinion, 
referred to the hot-cargo cases decided 
June 16, 1958—Local 1976, United 
Brotherhood of Carpenters and Joiners 
v. NLRB, 78 S. Ct. 1011. 

DENIED CERTIORARI in Bovey v. 
Grandsinger, 253 F, 2d 917 (44 A.B. 


A.J. 681, July, 1958), leaving in effect 
the decision of the Court of Appeals 
for the Eighth Circuit that the castiga- 
tion of a criminal defendant’s lawyer 
in the presence of the jury, for the 
lawyer’s offense of tampering with 
evidence, destroyed the lawyer’s effec- 
tiveness during the remainder of the 
trial and deprived the defendant of 
his constitutional right to “effective” 
counsel. 

w#On May 20, 1958, the Supreme 
Court of California (325 P. 2d 857), 
with two judges dissenting, reversed 
the decision of the California District 
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SECTION OF 
CRIMINAL LAW 

In framing its program this year, 
the Criminal Law Section has followed 
three criteria: the topics to be dis- 
cussed should be (1) timely, (2) 
worthy of national attention, (3) in 
need of study and clarification. 

The nationally known panelists who 
will participate in the program will 
insure expert consideration of each 
topic. Furthermore, audience partici- 
pation in the panel discussion is in- 
vited and will provide a maximum 
exchange of views. 

All meetings will be held in Confer- 
ence Room Two of the Biltmore. They 
will be open to all members of the 
Association, their families and guests. 

On Monday, August 25, at 2 P.M., 
the subject will be “The Public De- 
fender”, moderated by Mr. Justice 
Brennan. Ellery Cuff, Public Defender, 
Los Angeles County, the first panelist, 
will support the concept and analyze 
the benefits of the program in Califor- 
nia. Judge Edward J. Dimock, of the 
United States District Court for the 
Southern District of New York, whose 
vital interest in the subject and in good 
defense is known to the Bar, will point 
out defects in the system. The third 
panelist, Colonel James Garnett, Chief 
of the Defense Appellate Division of 


the Department of the Army, will pre- 
sent the problems and evolution of the 
oldest and most extensive public de- 
fender system in the country. 


On Tuesday, August 26, at 10 a.M., 
a panel will deal with “Justice for 
Whom?” moderated by General Charles 
L. Decker. The eminent panelists who 
were chosen will discuss aspects of 
trial work that are not only thought- 
provoking but which often require 
delicate judgment. Malcolm Anderson, 
Assistant Attorney General in Charge 
of the Criminal Division of the Justice 
Department, has headed his topic 
“What Price Conviction?” and he will 
discuss the ethical burdens that rest on 
the prosecutor. Next on the panel, 
Jerry Giesler will speak on “What 
Price Acquittal?” and he will turn the 
coin over and elucidate the ethical and 
moral problems that face the defense 
counsel, The last panelist, Judge Kauf- 
man, under the heading, “What Price 
Justice?” will delve into the more deli- 
cate problems relating to the conduct 
and mores of both prosecution and 
defense and the judge’s approach to 
the solutions. 


On Tuesday afternoon, August 26, at 
2 p.M., the Section will hold .a joint 
session with the National Probation 
and Parole Association. James V. Ben- 
nett, Director of the Federal Bureau of 
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Court of Appeal for the Second Dis- 
trict in Moore v. Fellner, 318 P. 2d 
526 (44 A.B.A.J. 261; March, 1958), 
in which the District Court had ruled 
that an attorney who breached a con- 
tingent fee contract by refusing to 
conduct an appeal without additional 
compensation could not recover for 
services performed prior to the breach, 
The Supreme Court held that the con- 
tract of employment was divisible and 
that the lawyer could recover the 
reasonable value of his services for 
the properly performed portion of the 
employment. 


Prisons, and Bolitha J. Laws, Chief 
Judge of the United States District 
Court for the District of Columbia, will 
be the joint chairmen. The perplexing 
problems that follow conviction will 
claim the attention of three nationally 
recognized students of the subject, 
moderated by Mr. Bennett. Austin H. 
McCormick, Professor of Criminology, 
University of California, will discuss 
institutional treatment. Following Pro- 
fessor McCormick, Justice George Ed- 
wards, of the Michigan State Supreme 
Court, will consider the aspects from 
which the judge studies the suitability 
of probation, parole and pardon. The 
third panelist, Dr. Carl Menninger, 
will advise and comment with his 
fellow panelists and members of the 
Section on “Community Attitudes 
Vis-d-vis the Offender”. 


SECTION OF 
INSURANCE, NEGLIGENCE 
AND COMPENSATION LAW 


Among the many interesting items 
on the Los Angeles program of the 
Section of Insurance, Negligence and 
Compensation Law is its Monday 
luncheon at which Cecil B. DeMille 
will be the guest speaker. 

The interesting subject of “Liability 
Without Fault” will be discussed by a 
panel representing various viewpoints. 

On Tuesday, a full day will be 
devoted to the subject of the peaceful 
use of atomic energy, the hazards that 
will arise therefrom, and the law and 
insurance coverages applicable thereto; 
the papers and discussions to be by 
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several of the top experts of the 
country. 

“Whiplash Injuries” will be given 
an objective treatment by an experi- 
enced doctor and a lawyer. 

Sir William Crocker of London, 
England, will address the meetings 
Thursday. 

The customary banquet and enter- 
tainment will be Tuesday evening. 

The Ambassador Hotel is the head- 
quarters for the Section. 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


The Section will present three prin- 
cipal programs at the annual meeting 
in Los Angeles. All will be held at the 
Biltmore Hotel. 


On Monday afternoon, August 25, 
a panel discussion will be presented by 
the members of the American Bar 
Association’s Committee on Federal 
Liens on what the general practitioner 
should know of the dangers to the 
property of his business clients under 
recent decisions extending the priority 
status of federal liens. 

On Tuesday noon, August 26, a 
Section luncheon will be held at which 
Arthur H. Dean of New York City will 
speak on “Economic Competition of 
the Soviet Union and Its Satellites”. 

At 2:00 p.m. on August 26 the 
Section will present an original playlet 
entitled “The Voice of the Gavel”, 
demonstrating the handling of practical 
and legal problems of creditors of an 
insolvent manufacturing corporation. 
The annual business meeting of the 
members of the Section will follow 
immediately after the play. 

Some of the committees are planning 
additional meetings in Los Angeles. 
These include (1) a panel discussion 
by the general counsel of five leading 
corporations on “The Organization 
and Operation of a Corporation Law 
Department”, sponsored by the Com- 
mittee on Corporate Law Departments, 
on Monday, August 25, from 9:30 
A.M. to 12:00 m., at the new Union 
Oil Building; (2) a panel discussion 
on savings and loan matters from 
10:00 a.m. to 12:00 M. on the same 
day, sponsored by the Committee on 


Savings and Loan Law; and (3) a 
varied program of papers and discus- 


sions on food, drug and cosmetic law 
at the School of Law of the University 
of Southern California, on Tuesday 


morning, August 26, starting at 9:30 
A.M., sponsored by the Division of 
Food, Drug and Cosmetic Law. 


Many members of the Section have 
expressed their desire to have a mem- 
bership roster. After careful study of 
the ways and means of accomplishing 
this without too much financial burden, 
the groundwork has been laid for the 
publication of such a roster in the near 
future. The names and addresses of 
every member will be listed under the 
applicable state and city or town and 
a copy will be furnished to 
member free of charge. 


every 


SECTION OF 
TAXATION 


At its annual meeting in Los Angeles 
from August 23 through August 26, 
the Section of Taxation is scheduled to 
act upon twenty-nine legislative recom- 
mendations. One of these, submitted 
by the Section’s Council, would restore 
the Chief Counsel of the 


Revenue Service to his former position 


Internal 


as a statutory officer appointed by the 
President and confirmed by the Senate. 
The other twenty-eight recommenda- 
tions, proposed by committees of the 
Section, involve the applicability to the 
Internal Revenue Service of the pro- 
posed Code of Federal Administrative 
Procedure, the relationship of the Tax 
Court to the Courts of Appeals, cor- 
porate distributions and adjustments, 
employment taxes, estate and gift taxes, 
stamp taxes, deductibility and tax- 
ability of patronage dividends, income 
of estates and trusts, jeopardy assess- 
ments, deductibility of certain litiga- 
tion expenditures, and miscellaneous 
general income tax problems. 


An “Annual Program” of approxi- 
mately 325 pages will be mailed to the 
membership of the Section several 
weeks before the annual meeting, de- 
tailing these legislative recommenda- 
tions, reporting other committee activ- 
ities and summarizing important cur- 
field of 


rent developments in the 


taxation. 


Activities of Sections 


The Committees on Corporate Stock- 
holder Relationships, Income Taxation 
of Estates and Trusts, and Taxation of 
Partnerships are expected to present, 
in addition to their reports in the 
“Annual Program”, comprehensive 
analyses of the reports of the advisory 
groups to the House of Representatives’ 
Ways and Means Committee on Sub- 
chapters C, J and K of the Internal 
Revenue Code of 1954. Also to be dis- 
cussed is a proposed statement of prin- 
ciples for the guidance of the Section 
with respect to retroactivity of revenue 
legislation. 


Judge William J. Jameson, of the 
U. S. District Court for the District 
of Montana, a former President of the 
American Bar Association, will speak 
at a luncheon on Sunday, August 24, 
on the relationship of lawyers and 
certified public accountants in federal 
tax practice. He will also discuss the 
draft of a proposed Code of Conduct 
at present under consideration by the 
two professions. 


Technical sessions will be held on 
Tuesday, August 26. The morning 
session will be devoted to “Tax Prob- 
lems of the Independent Motion Pic- 
ture and Television Producer”. The 
afternoon session will feature discus- 
of the influence of 
structures on the location of new in- 
dustries; 


sions state tax 


severance taxes, with em- 
phasis on off-shore oil and gas pro- 
duction; and simplification of multi- 


state income taxation. 


SECTION OF 
JUDICIAL 
ADMINISTRATION 


Winding up its twenty-first year as 
one of the Sections of the American 
Bar Association, this Section will have 
one of the most interesting annual meet- 
ings in its history. The Chief Justice of 
the United States has told the Chair- 
man that he will be at some of the 
Section functions and Mr. Justice 
Black, Mr. Justice Douglas, Mr. Justice 
Clark (the Section Chairman), Mr. 
Justice Harlan, Mr. Justice Brennan 
and Mr. Justice Whittaker are also 
expected to attend. 


The Section will set up headquarters 
for the annual meeting in the Dallas 


August, 1958 + Vol. 44 785 





Activities of Sections 


Room of the Statler, which will be 
open from August 22 to August 29. 
Alice O’Donnell, Assistant Secretary 
of the Section, will be there to welcome 
and assist Section members. 

Several programs covering a variety 
of legal subjects and an official lunch- 
eon and banquet are now arranged. 
Those interested in attending are urged 
to set aside the time and, when neces- 
sary, make reservations through the 
Meetings Department at Chicago im- 
mediately. Here is the line-up: 

Saturday, August 23. The Section 
will be host to members of the Supreme 
Court, Chief Justices of the states, the 
Board of Governors and past Presi- 
dents of the Association, and federal 
and state judges on a Navy aircraft 
carrier cruise. There will be a luncheon 
aboard for the guests and a demonstra- 
tion of jet plane take-offs from the 
deck of the ship. 

Sunday, August 24. Meeting of 
Committee on Scope and Program. 
Council meeting, 2:00 p.M. Both in the 
Dallas Room, The Hotel Statler. 

Monday, August 25. Annual lunch- 
eon honoring the judiciary, to be held 
in the Biltmore Bowl of the Biltmore 
Hotel. Mr. Justice Brennan will make 
some informal remarks and T.V. and 
motion picture artists will be in attend- 


ance. Following this, Chief Justice 
Robert G. Simmons, of the Supreme 
Court of Nebraska, will open a meeting 
on “Tasks of the Trial Judge”. At the 
same time, J. Edgar Hoover, Director 
of the Federal Bureau of Investigation, 
will address the “Law and the Lay- 
man” program at the Biltmore. This 
program will include a distinguished 
panel including U. S. District Judge 
William C. Mathes of Los Angeles, 
Chief Justice Phil S. Gibson, of Cali- 
fornia, Superior Court Judge Louis 
Burke of Los Angeles, and columnist 
and T.V. reporter Bill Henry, of the 
Los Angeles Times. That evening, at 
7:30 p.m. in the Pacific Ballroom of 
the Statler, the Section will have its 
traditional dinner honoring the Chief 
Justices of the states. Jeanette Mac- 
Donald will sing and the U. S. Marine 
Corps and the American Federation 
of Musicians will each furnish an 
orchestra. Attorney General Rogers 
and Chief Justice Dethmers will speak. 

Tuesday, August 26. Two programs 
—one on Uniform Jury Instructions 
in Civil Cases at 10:00 a.m. and the 
other on Uniform Rules of Evidence, 
both in the Sierra Room, at 2:00 
P.M. This program will have the same 
panel of experts who were at St. Louis 
for the Regional Meeting: Professor 


Roy L. Cole, Wins 1958 Ross Essay Prize 


Roy L. Cole 


Roy L. Cole, 34 year-old lawyer 
from Dallas, Texas, is the winner of 
the 1958 Ross Essay Prize. The subject 
for this year’s competition was “To 
What Extent Should Administrative 
Agencies Exercise Judicial Powers?” 
The annual contest is made possible by 
the testamentary gift of the late Judge 
Erskine M. Ross of California. The 
award, a check for $2,750, will be 
presented to him August 28 at the 
Annual Meeting in Los Angeles. 

The judges of this year’s competition 
were Warren E. Burger, Judge of the 
United States Court of Appeals for the 
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Charles Joiner, of the University of 
Michigan, Judge Gard of Kansas, 
Judge Joe Estes, of Dallas, Charles L. 
Carr, of Kansas City, and John C. 
Pryor, of Burlington, lowa. On the 
same day the Section will co-sponsor, 
with the Special Traffic Court Commit- 
tee, the President’s Committee for 
Traffic Safety, and the National Safety 
Council, an all-day meeting to discuss 
trafic court problems. Beginning at 
10:00 a.m., T.V. and motion picture 
star Robert Young will keynote the 
morning session with a speech, and in 
the afternoon Theodore Petersen, 
President of the Standard Oil Company 
of California, will address the session. 
A special luncheon for this group has 
been arranged at the Biltmore and 
following reports from the work-shops 
there will be a reception for the par- 
ticipants in the Galleria Room of the 
Biltmore. 

Thursday, August 28. At 10:00 a.m. 
in the Sierra Room there will be a 
general Section meeting honoring the 
state chairmen. There will be a report 
by Mr. Justice Clark, who will also 
introduce the Chairman, 
Emory Niles, of the Supreme Bench 
of Baltimore. Six state chairmen will 


incoming 


make special reports on work of their 
state committees. 


District of Columbia; Dean Henry 
Brandis, Jr., University of North Caro- 
lina Law School, Chapel Hill; and 
David Berger, of Philadelphia. 

A native of Temple, Texas, Mr. Cole 
received his law degree from the Uni- 
versity of Texas Law School in 1947 
and was admitted to the Bar in Texas 
the previous year. He was on active 
duty with the Navy from 1943 to 1946 
serving in the Central Pacific and 
Philippine areas. Mr. Cole expects to 
receive his LL.M. degree in taxation 
from Southern Methodist University 
Graduate School of Law this fall. 
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Gifts of Remainder Interests to Charity 


By Ervin Entrekin, Nashville, Tennessee 


A simple, but frequently overlooked 
procedure for charitable giving which 
is advantageous to both the donor and 
the recipient exempt organization is 
the contribution of a vested remainder 
interest to the exempt organization. 
There is no reduction in the donor’s 
current income, yet the donor is en- 
titled to a current income tax deduc- 
tion in an amount equal to the present 
value of the remainder interest. Final- 
ly, the donor’s estate will be allowed 
a charitable deduction in an amount 
equal to the value of the transferred 
property required to be included in 
the gross estate of the donor if, in 
general, the charity is still qualified as 
an exempt organization at the time of 
the donor’s death. 

Two new rulings concerning gifts of 
remainder interests to charities were 
issued by the Internal Revenue Service 
during the year 1957. The first, Rev. 
Rule 57-293, I.R.B. 1957-26,13, con- 
cerns the charitable deduction allow- 
able for income tax purposes of a gift 
of either a future interest in an object 
of art or an undivided present interest 
in such object of art. The ruling states 
that when the owner of the art object 
transfers present title to such object 
to an organization described in Section 
170(c) of the Internal Revenue Code 
of 1954, “by delivery of a formally 
executed and acknowledged deed of 
gift, but reserves in himself, the right 
to the use and enjoyment of the object 
during his lifetime, a deduction of the 
present value of the remainder interest 
thus transferred will be allowed under 
Section 170(a), but subject to the 
limitations of Section 170(b)”. 

In December, another ruling was 


issued, Rev. Rule 57-572, I.R.B. 1957- 


48,20. This ruling concerns the crea- 
tion of a trust by the taxpayer, naming 
himself or another, as the life tenant 
with the remainder interest to an or- 
ganization meeting the requirements 
of Section 170(c). The ruling was 
issued to modify an existing contra- 
diction in the rationale of previous 
In 1928 G.C.M. 3016, C.B. 
VII-1,90 was issued, and it allowed a 
current charitable deduction of such 
remainder interests 


rulings. 


on the rationale 
that a separate trust of the remainder 
had been created. The deduction was 
allowable because this separate trust 
was treated as an exempt organization, 
contributions to which were deductible. 
However, a later ruling, IT. 3707, C.B., 
1945,114, concerning the allowance of 
a deduction for a similar gift in trust 
with remainder over to charity was 
based on an entirely different rationale. 
The 1945 ruling took the position that 
the phrase “for the use of”, as used in 
Section 23(0) of the 1939 Code, (Sec- 
tion 170(a) of the 1954 Code) is 
intended to convey a meaning similar 
to that of “in trust for” and that, there- 
fore, a contribution “in trust for” a 
qualified organization, whether pres- 
ently identifiable or not, is deductible 
even though the organization “to” 
which it is made does not qualify. The 
organization to which it is made is 
the trust. 

The stated effect of the new ruling 
is that a trust naming a designated bene- 
ficiary as the life tenant with re- 
mainder over for charitable purposes 
cannot be created in such a way as to 
support the allowance of a deduc- 
tion on the theory that the remainder 
interest is a separate fund created or 
organized in the United States, which 


fund itself qualifies as a Section 
170(c) organization. 

Another logical effect of the ruling 
may be that such trusts will be taxed 
on capital gains. Under the separate 
fund theory, a trust would not be tax- 
able and would be a convenient vehicle 
for converting low-cost-basis securities 
yielding taxable income into securities 
yielding non-taxable income to the life 
beneficiary. 

The gift of a remainder interest in 
property permits the donor to reserve 
the income to himself or members of 
his family so long as they need it, 
and to let the property, or such of it 
as is left, go to the charity thereafter. 

The donor is permitted a current 
income tax deduction at the time that 
the in the 
charity. The deduction equals the value 
of the remainder so given to charity. 


remainder interest vests 


If appreciated property is the subject 
matter of the gift, no income tax is 
incurred upon the appreciation. 

If the remainder is vested, then its 
value depends upon the value of the 
property transferred and the life ex- 
pectancy of those with intervening life 
estates. The latter factor is computed 
under the Estate Tax Regulation on the 
basis of 314 per cent interest, unless 
it can be shown that the life tenant 
has a life expectancy other than that 
assumed in Table I of the Regulations. 

If on the other hand, the remainder 
gift to charity is subject to a con- 
tingency that may never happen, then 
according to the Regulations the re- 
mainder is incapable of valuation and 
no deduction upon the transfer is 
allowable. 

There has been considerable litiga- 
tion over the question of whether such 
a contingency exists and the legal 
effects thereof. In the case of Commis- 
sioner V. Estate of Sternberger, 348 
U.S. 187 (1955), the Supreme Court 
the charitable deduction 
despite a showing by taxpayer that the 
vital statistics reflected the probability 
of whether or not the charity will 
receive anything. It seems that the 
Court, in effect, determined that al- 
though vital statistics may be used to 


disallowed 


calculate the present value of a vested 
remainder, vital statistics cannot be 
used in the first instance to determine 
whether a contingent remainder will 
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ever vest. In the Sternberger case, the 
Court noted that the life tenant had 
“an inducement of about $2,000,000” 
that could in no event be measured by 
vital statistics. 


Another problem always related to 
the contingent remainder problem is 
the problem of a power of invasion 
of corpus for the benefit of the life 
tenant. In drafting the instrument, 
the attorney should be very careful if 
the grantor wants such a power to be 
reserved. In general, it may be said 
that when the life tenant’s circum- 
stances are such that as a practical 
matter it is very unlikely that he will 
need any money from the trust prin- 
cipal to live in the manner to which 
he is accustomed and the trustee is 
not empowered to invade for any pur- 
poses other than to see that the life 
tenant is able to continue to so live, 
a remainder to charity is capable of 
therefore deductible. 
It is best, if at all possible to omit 
such a power altogether and thereby 
avoid scrutiny. As a practical matter, 
the power can only be reserved in 
those trusts that are established for 
beneficiaries who will never need the 


valuation, and 


use of the power. 


The 1954 Code has eliminated the 
profit that could be made by a short 
term transfer in trust for the benefit 
of a charity. This was a device where- 
by a taxpayer could transfer the prop- 
erty in trust for charity for ten years 
or more, take a charitable deduction 
for the value of the income to be 
received in the future by the charitable 
organization and not report the in- 
come since it was earned by the trust 
and paid over to the charity. At the 
end of the ten-year period, his trust 
property would be returned to him. 
For some taxpayers, the savings result- 
ing from the charitable deduction 
could easily exceed the after-tax in- 
come which a taxpayer would have 
realized had he retained the property 
during the period. This device is no 
longer available, due to Section 170 
(b) (1) (D), deduction 


from income tax is denied for a gift 


wherein the 


to charity in trust when the grantor 
retains a reversion worth more than 
5 per cent of the value of the property 
transferred. However, if the grantor 


creating the trust in favor of the char- 
ity for a ten-year period provided 
that the trust was to vest in his child 
or his wife at the end of the ten-year 
period and excluded any reversion to 
himself, the language of Section 170 
(b)(1)(D) did not deny the deduc- 


tion. 


This loophole is probably already 
history. Section 9 of the Mills Bill, 
H.R. 8381, will amend Section 170 to 
provide that remainders to related per- 
sons will result in a disallowance of 
the deduction. 


It is to be noted that this limitation 
applies expressly only to transfers in 
trust. There may still be a loophole, at 
least in the case of real property. 
Priscilla M. Sullivan, 16 T.C. 228 
(1951). Also, it seems that the “carved- 
out ojl payment” exception to the 
rationale of Helvering v. Horst, 311 
U. S. 112, may be another loophole. 


It seems that the basic advantages 
of charitable remainders as demon- 
strated in the earlier ruling still hold 
true. There are many taxpayers who 
own objects of art that they intend to 
leave by testamentary disposition to 
charitable organizations. It would be 
most desirable and advantageous for 
any such donor to make a present gift 
by deed of the remainder interest, re- 
taining the life use of the object of art. 


Suppose the item in question is a 
valuable painting. The taxpayer can 
irrevocably designate a charity, such 
as a local museum, as a death bene- 
ficiary of the painting and be allowed 
an income tax deduction in an amount, 
depending upon the taxpayer’s age at 
the time, equal to from 40 per cent 
to 90 per cent of the current fair 
market value of the painting. The in- 
come tax deduction is allowable in the 
year the designation is made although 
the taxpayer retains the property until 
his death. And, upon the taxpayer’s 
death, the estate, while it will be 
required to report the property as 
part of his estate, will also be entitled 
to a charitable deduction for the entire 
value of the property. 


Obviously there will be some family 
situations, especially if there is an 
older person who is a widow or 
widower, where the taxpayer can actu- 
ally pass on more in dollar value to his 
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children by currently giving them his 
income tax savings than by leaving 
them his valuable painting. For ex- 
ample, take a widower, age 55 with 
a life expectancy of eighteen years as 
established by the mortality tables. Let 
us further suppose that this taxpayer 
has a taxable income of $38,000 and 
a taxable estate of $100,000. Such a 
taxpayer may irrevocably designate a 
museum as death beneficiary of an art 
object and realize an income tax 
saving equal to approximately one 
third of the value of the object. This 
tax saving costs the taxpayer nothing 
because he still keeps the property. 
Now suppose further that this tax- 
payer immediately gives the money 
resulting from this tax savings to his 


children. 


Disregarding any gift tax compli- 
cations, it is reasonable to expect that 
the money will double in value over 
the eighteen-year life expectancy of the 
taxpayer. Therefore, at the end of 
eighteen years, when the donor tax- 
payer is expected to die, the children 
will have realized an amount equal to 
at least two thirds of the fair market 
value of the art object which he has 
given to the museum, in remainder. 
The remaining one third is saved be- 
cause there is no estate tax payable by 
the estate of the taxpayer on the charit- 
able remainder. 


The taxpayer in this example has 
enjoyed the object of art throughout 
his lifetime, given his children the cash 
equivalent or more, as the case may be, 
of what they would normaily receive 


had it been left to them, and has also | 


created a lasting remembrance of his 
family in the minds of future genera- 
tions. 


What wouid the taxpayer’s children 
have received if he had left them the 
object of art? They would not receive 
it for eighteen years, his normal life 
expectancy, and at that time they 
would have to pay an estate tax on it 
equal to approximately one third of its 
value. Thus, it is seen that the children 
may be no better off in dollar value by 
the bequest to them of the object of 
art. This is one of the few instances 
where the taxpayer can have his cake 
and eat it too. He can have his cake 

(Continued on page 791) 
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Department of Legislation 


Charles B. Nutting, Editor-in-Charge 








This delightful account of the birth of a bill is not only interesting 
reading but also a clear statement of the problems confronting the legis- 


lative draftsman. The author is First Parliamentary Draftsman for the 


Government of Northern Ireland and has held several other important legal 


positions with that government. 





The Birth of a Bill 
by W. A. Leitch 


My object is to explain (a) how 
legislative proposals come into being 
and (b) ultimately reach the statute 
book as part of the law of the land. 
The birth of a statute and the birth of 
a baby have this much in common, 
both are complicated processes. 

Legislative proposals are nowadays 
introduced into Parliament in the form 
of a bill which term continues to apply 
right up to the moment when royal as- 
sent turns them into an act. 

Originally the word bill, which is 
derived from the Latin bulla meant, 
simply, any sealed document. Later it 
seems to have been applied to almost 
any form of written document—bill of 
indictment, bill of costs, bill of excep- 
tions and, even, a clean bill of health 
or its opposite a bill of mortality. 

Formerly much 
about by Parliament’s petitioning the 


legislation came 
King who, if he granted the petition, 
passed it to the Judges to be enrolled 
as a statute. Thus we find in 1305 
Ralph of Hengham, C.J., addressing 
counsel in terms a modern drafts- 
man might well envy, “None of your 
glosses upon the statute, for we know 
it better than you—we made it.” 

In time, 
with what in this age is called the 
“end-product” as it left the hands of 
the judges led Parliament and, in par- 
ticular, the Commons to present their 
petitions in the form in which they de- 
sired the legislation to be enacted. Us- 
ually this contained a preamble (now 
used only rarely) reciting the neces- 
sity for legislation followed by clauses 
containing the enactments themselves. 


however, dissatisfaction 


From this practice evolved the bill of 
the present time. 

Nowadays a bill may originate in 
one of several ways: 

1. By reason of public attention be- 
ing attracted to some matter which is 
made the subject of the report of a 
royal commission as, e.g., the divorce 
laws or capital punishment. 

2. To fulfill party policy laid down 
at elections or at Party Conferences. 

3. Next, the administrative depart- 
ments themselves frequently initiate 
legislation on matters which they be- 
lieve to be in the public interest. 

1. Sometimes voluntary societies 
such as the National Society for the 
Prevention of Cruelty to Children and 
the Royal Society for the Prevention 
of Cruelty to Animals—if their case 
is a good one—can persuade a re- 
sponsible Minister to undertake to 
bring in a bill on a matter of public 
concern. 

5. Again, a judicial decision may ex- 
pose some serious flaw in, say, our 
criminal law which, in the public in- 
terest, must be put right without delay. 

Now even this list is not necessarily 
exhaustive. It does not, for example, 
mention revenue legislation, but for 
the present we will leave the tax-gath- 
erer and his methods to one side. 

When a Minister is satisfied, whether 
in consequence of any of the mat- 
ters I have mentioned, or for any other 
reason, that legislation on a particular 
topic is necessary or desirable, he di- 
rects the officers of whatever branch of 
his Ministry is most concerned with 
that topic to examine it and to discuss 


officers will of 
course consult with the officers of any 
other department or branch whose 
activities may be affected. 


the proposals. His 


At this point an imaginary bill may 
make the story clearer. So to be on 
the safe side, let us suppose that we 
are living in Ulstropia and that the 
Expressive Party is in power. Let us 
also suppose that various powerful 
organizations such as 

(a) the Multiple Mothers’ Federa- 
tion; 

(b) the Amalgamated Union of Fe- 
male Bridge Fiends; 

(c) the of T.V. 


mented Teetotallers; and 


Association Tor- 
(d) the Society for Spying Sput- 
niks; 
have joined forces in an outcry against 
the prevalent practice of thoughtless 
parents who nightly leave their tender 
offspring in the sole charge of ir- 
responsible juveniles. A weighty and 
persuasive deputation from these ven- 
erable bodies has convinced the re- 
sponsible Minister—let us call him the 
of Public Welfare—of the 


need of legislation to curb the resultant 


Minister 


evils; and that, having poured out 
much righteous indignation but few 
definite proposals, the deputation has 
departed, leaving the Minister to dis- 
cuss with his senior officials the prac- 
tical problems involved in a Baby-sit- 
ters Regulation Bill. (This illustration 
is not as fanciful as it sounds, as wit- 
ness the Nurseries and Child-Minders 
Regulation Act passed by the United 
Kingdom Parliament in 1948.) 

First of all, it is agreed that regula- 
tion of Baby-sitters can only be accom- 
plished by a system of licensing de- 
signed as in the case of the midwives, 
the lawyers, the vets, or the doctors to 
exclude the unworthy and unsuitable. 
At once the question arises whether the 
administration of the system is to be 
central or local, or through a special 
statutory body (like the Health Serv- 
ices Board). Each of these methods 
would pose its own problems. For 
example :— 

Central administration (i.e., by the 
Ministry ) — 

What about local lists of licensed 
“sitters”? A list in Newry would be 
of little use in Strabane. 


Would there be local offices for 
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booking “sitters”, e.g., labour ex- 
changes, post offices, police barracks, 
district valuer, divisional vet., district 
architect? 

Who would collect the fees paid for 
the services of “sitters”? 

How would the fees be applied— 
paid into the Exchequer, or passed on 
to “sitters” through the Ministry? 

Would “sitters” be civil servants? 

If so, what about conditions of 
service, holidays, relief duty and super- 
annuation? Would the Government be 
responsible for their neglect if a hot 
water bottle was placed carelessly? 

What arrangements would have to 
be made with the Financial Ministry 
about expenditure? 

Local administration—if this pre- 
vails, what local authorities are to 
operate the system? How are fees for 
“sitters” to be paid, and applied? 
Would fees relieve rates? 

Are “sitters” to be local government 
officers and, if so, what about their 
conditions of service and pension 
rights? 

Will local authorities be responsible? 

Would local expenditure on the sys- 
tem attract Exchequer Grant and, if so, 
at what rate? 

Administration by special body—if 
so, how is the. body to be constituted? 
What provision will be made as to— 

(a) Appointment or election and 
terms of office of members of; 

(b) President and vice president, 
secretary, etc.; 

(c) Rules of procedure; 

(d) Suing and being sued; 

(e) Power to hold land; 
in fact, the whole paraphernalia of 
incorporation? 

What interests should be represented 
on it? Would its members be allowed 
any salary or expenses? 

How would fees be collected and 
applied? 

What about Local Offices? 

What would be the conditions of 
service, superannuation, etc., of “sit- 
ters”? 

Assuming that the Minister decides 
on local administration, his officers 
will get in touch with local author- 
ities and give them an outline of the 
proposals, to obtain the local views 
and suggestions. Gladstone is said to 


have initiated the practice of consult- 
ing outside interests. Difficulties will 
probably arise as to breach of privi- 
lege and the Official Secrets Acts. Con- 
sultation is usually on the heads of 
the bill rather than on the actual draft. 
Also, there would have to be consulta- 
tion with the Financial Ministry about 
the financial implications of the scheme 
—whether it is likely to increase the 
expenses of the local authorities con- 
cerned, and, if so, whether it would 
count for Exchequer Grants. The Edu- 
cational Ministry too might have to 
be consulted about, for example, the 
impact of the proposals on children of 
school age. The Labour Ministry would 
also come in, on the questions of 
insurable employment, unemployment 
benefit, permits for foreigners to be 
employed and so forth. 

When all the official views have 
been collected, there might be some 
sharp differences of opinion which 
would have to be resolved by an inter- 
departmental conference. When at last 
a substantial measure of agreement is 
reached on the general principles and, 
probably, on much of the details of the 
proposals, the Minister of Public Wel- 
fare embodies his plans in a memoran- 
dum which is brought before the Cabi- 
net. The Cabinet will normally settle 
any differences between Ministers. If 
the Cabinet agree (or agree with modi- 
fications) the Minister directs his offi- 
cers to send instructions to the Parlia- 
mentary Draftsmen’s Office to draw up 
the necessary Bill through Finance. 

The Parliamentary Draftsmen are 
lawyers whose function it is to draw 
up, in the appropriate form and lan- 
guage, all legislation introduced by the 
Government. Though strictly speaking 
they are officers of the Financial Minis- 
try, they occupy a position of peculiar 
responsibility. They must know the 
law, and (what is by no means the 
same thing) must be able to express it 
clearly. Then, the draftsmen have the 
duty of ensuring that new laws fit 
properly into the fabric of the existing 
statute book. Moreover, they must 
frame their bills in such a way that, 
if they become law, they can be 
smoothly administered. And where, as 
in Ulstropia, the Constitution forbids 
Parliament to make laws respecting 
certain defined subjects, it is a drafts- 
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man’s constant care to keep within 
those limits. 

Another thing the draftsman has to 
look out for is any judicial decision 
on the meaning of a word or phrase 
he wishes to use. If, for example, a 
court has decided that in a statute 
“tripe” includes “onions”, the drafts- 
man if he wants to exclude “onions” 
must define “tripe” accordingly; but 
if he wants to include “onions” he 
need only mention “tripe”. 

When the draftsman reads his in- 
structions for a Baby-sitters Regulation 
Bill, the first thing he looks for is 
anything likely to be beyond the 
powers of the Parliament of Ulstropia. 
Then, the draftsman’s need of exact 
precision may lead him to ask the in- 
structing officers for further details on 
several points. From time to time, as 
the drafting proceeds, there may be 
several consultations with the depart- 
mental officers on some such questions 
as the following: 

What qualifications (if any) are to 
be specified for baby-sitters? And what 
disqualifications? Presumably there 
would be age limits—minors and cen- 
tenarians barred; and disqualifications 
would have to include total blindness 
and deafness, and a criminal record. 

Then, are people to be officially paid 
for acting as “sitters” within the 
family circle? If relatives are to be 
barred, what are the “prohibited de- 
grees”? The Prayer Book standard? 

Next, what is a “baby” for the pur- 
poses of the Bill? Would six be the 
maximum would 
there be exceptions for ailing, sickly 
and nervous children over that age? 
Is the draftsman to prevent an attrac- 


“sittable” age, or 


tive but nervous girl of, say, seventeen 
from being provided with an official 
sitter chosen by the local authority 
from a panel of medical students? 

What is to constitute “sitting”? How 
many hours are to form a “watch”? 
Are the hours of darkness only to be 
reckoned, or would there be extensions 
for the ailing, sickly and nervous 
cases ? 

And then, Sundays. Is Sunday em- 
ployment to be barred, or permitted 
only in emergencies? And what would 
constitute an emergency? Would the 
Sunday Observance Acts need amend- 
ment? 
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Other conditions 


would be provided for by regulations; 


of employment 


for example, provisions about answer- 
ing the door and using the telephone; 
defining the parts of the house open to 
a “sitter”, and the duty of a “sitter” 
if a fire should break out or a burglar 
break in; and providing for incidental 
matters, such as covering the parrot’s 
cage and putting the cat out at ten. 
There would also be included the 
prohibition of loud radio noises, poker 
parties, the consumption of alcoholic 
beverages during the hours of duty 
(other than beverages of such nature 
and quantity as may be supplied by 
the baby’s parents), and, of course, 
a definite prohibition of the sedative 


oe 


process of holding the “sat” baby over 


an unlighted gas-ring—a practice not 


altogether unknown among unscrupu- 
lous housemaids of an earlier genera- 
tion. Perquisites allowable to “sitters” 
would presumably also appear in the 
regulations. The draftsman must see 


6 


that the power to make these regula- 
tions is adequate. 

Licenses would have to be revocable 
on the breach of a condition, and 
there might have to be provision for 
an appeal against the refusal or re- 
It would then 
have to be considered whether the 
appeal should lie to a court, a special 
tribunal or the Ministry. 

There would, of course, have to be 


vocation of a license. 


a register of license-holders; and in- 
spectors of the licensing authority 
would have to be given a right of 
access during “sitting” hours to prem- 
ises where “sitters” are on duty. 
Regulations would provide for the 
form of the register and of licenses, for 
the amount (subject, probably, to the 
approval of the Financial Ministry) 
and collection of fees chargeable to 
parents for the method of payment of 
“sitters”, and for supplemental, con- 


Tax Notes 

(Continued from page 788) 

by making a gift which is a lasting 
memorial, keeping the gift to enjoy 
throughout his lifetime, and he can 
eat it too since he leaves to his children 


sequential and ancillary matters. Again, 
the bill must confer a proper power to 
make these regulations and make the 
regulations subject to Parliamentary 
approval. 

Where there is regulation and licens- 
ing there must be provision for en- 
forcement, so there would have to be 
a clause providing for offenses and 


‘ 


penalties—‘‘sitting” by unlicensed per- 
sons or by licensed persons on pro- 
hibited (e.g., within the 


“prohibited degrees”), taking or de- 


occasions 


manding excessive fees or unlawful 
perquisites, obstructing an inspector, 
giving false information. There would 
also have to be considered what court 
would have jurisdiction to try such 
offenses, and whether fines only or 
imprisonment (additional or alterna- 
tive) should be provided for. 

Then there would be purely legal 
points to be considered, such as— 

1. Is the sitter to be the servant of 
the licensing authority or of his tem- 
porary employer? 

2. As respects the “sat” child, is the 
sitter wholly “in loco parentis”, or a 
mere temporary agent of the parent? 

3. What will the impact be on exist- 
ing legislation such as the Children 
Act, the Adoption Act, the Legitimacy 
Act, the Offences against the Person 
Act, even the Larceny Act (would the 
theft of money by a sitter be embezzle- 
ment? ) 

1. Would be employment 
within the meaning of the National 
Insurance Acts? 


sitting 


Finally, the date of commencement 
would need some thought. The draft- 
ing of the regulations would take time. 
The local authorities would have to be 
allowed sufficient time for the printing 
of their registers and forms and for 
the setting-up of the necessary machin- 
ery to operate the new law. Moreover, 


‘ 


since “sitters”, like doctors and mid- 


at least some of the dollar value that 
they would receive if he had given 
them the object of art at his death. 

Any client who requests that you 
provide in his will for a specific be- 
quest of an object of art to a charity 
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wives and dustmen, are in continuous 
demand, provision would have to be 
made for the registration and licensing 
of qualified “sitters” before the pro- 
hibition of unlicensed “sitters” comes 
into force. That could be done either 
by a “transitory provisions” clause or 
an “appointed day” clause. The latter 
would be drawn so as to empower the 
Minister to make an order, or orders, 
bringing different clauses of the bill 
into force on different days. Very 
likely he will bring in the registration 
and licensing provisions first. 


The first draft completed, the drafts- 
man sends copies to the departments 
concerned, who frequently suggest or 
request changes; when for the first 
time they see the result of their in- 
structions in a complete form, they 
may find that the bill in some respects 
goes further than they had wished, in 
others not far enough. Perhaps some 
supplemental details overlooked in the 
instructions and inserted by the drafts- 
man are not acceptable in that form; 
sometimes even there is a change in 
Ministerial policy which the bill will 
have to reflect. 


There may be further consultations, 
followed by an amended draft—per- 
haps, where a bill is long or contro- 
versial, several amended drafts—and 
when everybody is satisfied the bill is 
printed, and is then finally examined 
in detail by the responsible Minister 
and submitted by him for approval by 
the Cabinet. The Cabinet examines 
and usually approves the draft, some- 
times after directing alterations. Then 
the instructing department formally 
requests the draftsman to have the bill 
presented on a named day. The drafts- 
man’s responsibilities do not cease 
with the introduction of the bill into 
the House but that through Parliament 
is another story. 


should certainly be advised of the ad- 
vantages of a present gift of the re- 
mainder interest after his death. 
Otherwise, he may lose the chance to 
take an income tax deduction that will 
not cost him anything. 
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Frank C. Jones, Macon, Georgia, Editor-in-Charge 








Annual Meeting Highlights 

Junior Bar Conference members from 
throughout the nation will converge 
upon the Biltmore Hotel in Los An- 
geles on August 22 for five full days of 
concentrated activity. Features of the 
meeting will be the organizational meet- 
ing of the Conference Assembly, new 
JBC policy-making body, the honoring 
of several distinguished Bar leaders 
and jurists, a comprehensive workshop 
program, and the election of officers to 
fill nine top JBC posts. 

The Junior Bar Conference will 
honor the President of the Junior Bar- 
risters Section of the Canadian Bar 
Association, Charles A. Phelan of Mon- 
treal, on Saturday, August 23, when 
Mr. Phelan will deliver the luncheon 
address. This will be a return engage- 
ment for Mr. Phelan, who spoke to the 
JBC at the annual meeting in New York 
when he represented the Canadian Jun- 
ior Barristers as Vice President of that 
organization. 

An English barrister has accepted 
the invitation of the Los Angeles Junior 
Barristers to attend the JBC annual 
meeting. He is Mr. James Kingham, 
representative of the Young Barristers 
Committee of the General Council of 
the Bar of England and Wales. Mr. 
Kingham was one of two representa- 
tives of the English Young Barristers 
who spoke at the first joint meeting of 
the Junior Bar Conference and the 
English Solicitors and Barristers at the 
Dorchester Hotel in London on July 
25, 1957. 

The annual luncheon on Monday, 
August 25, will feature Stanley N. 
Barnes, Judge, United States Court of 
Appeals for the Ninth Circuit, who will 
give the address. He will be intro- 
duced by Professor Sheldon D. Elliott, 
Secretary of the American Bar Associ- 
ation’s Section of Legal Education and 
Admissions to the Bar and professor of 
law at New York University. 

The Conference Assembly, author- 
ized by new JBC By-Laws which went 


into effect at the mid-year meeting, will 
hold its organizational meeting on Sat- 
urday, August 23. All state junior bar 
organizations and all affiliated local 
junior bar organizations will be repre- 
sented by delegates in the Conference 
Assembly. 

The legal premiere of a new motion 
picture, “The Man Who Didn’t Walk”, 
will be featured at the workshop ses- 
sion the afternoon of August 23. The 
film, the third of the “Medical Witness” 
series, is a thirty-minute sound strip 
portraying problems pertaining to ex- 
pert medical testimony in the trial of 
a personal injury case involving trau- 
matic neurosis. It is being shown under 
the joint auspices of the Junior Bar 
Conference and the American Law 
Student Association’s “legal film fes- 
tival”. 

The Saturday afternoon workshop 
session is planned and directed by the 
Delegates Program Committee, C. Cul- 
len Smith, of Waco, Texas, Chairman. 
Other fextures of the session include 
lectures and panel discussions on pub- 
lic information on state and local levels, 
the unauthorized practice of law by 
laymen, practical legal education pro- 
grams and medico-legal activities. 

The election of officers and council 
representatives will be held the after- 
noon of Monday, August 25. The of- 
fices of Chairman, Vice Chairman and 
Secretary are at stake, and six council 
posts will be filled at the meeting. 

Four young lawyers who have been 
active in the work of the Junior Bar 
Conference will participate in the an- 
nual debate sponsored by the Confer- 
ence on Personal Finance Law at 4:00 
P.M., Monday, August 25. They are 
James J. Bierbower, Washington, D.C., 
currently JBC Services Director; James 
M. Ballengee, Philadelphia, Pennsyl- 
vania, currently JBC Administrative 
Director; Robert H. Geffs, Janesville, 
Wisconsin, Chairman of the JBC By- 
Laws Committee; and Edward E. 
Murphy, Jr., St. Louis, Missouri, JBC 
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Personnel and Program Director, 

All members of the American Bar 
Association and their guests are cor- 
dially invited to attend the above func- 
tions and will be most welcome. Tick- 
ets for the luncheons and the annual 
dinner dance will be on sale to members 
at the American Bar Association regis- 
tration desk in the Statler Hotel and 
the JBC headquarters in the Biltmore. 
Friends of the Conference are espe- 
cially invited to attend the Saturday 
afternoon workshop sessions to see the 
younger lawyers in action. 


JBC Report, 1958 

A new booklet titled JBC Report, 1958 
has just been compiled by Editor Harry 
Wright, III, of Columbus, Ohio, Vice 
Chairman of the Publications Commit- 
tee. The booklet contains reports of 
JBC activities, including the accom- 
plishments of all committees for the 
current year, an outline of the func- 
tions and duties of all officials of the 
Conference, and the current By-Laws. 
It will be distributed to all JBC mem- 
bers who attend the Annual Meeting. 
Any American Bar Association member 
desiring a complimentary copy of the 
booklet may obtain it by writing the 
Junior Bar Conference at the Amer- 
ican Bar Center. 


Medico-Legal Activities 

Recent activities of the JBC Medico- 
Legal Committee, John C. Shepherd, of 
St. Louis, Chairman, have included out- 
standing presentations at the mid- 
west regional meeting in St. Louis and 
the Georgia Bar Association annual 
meeting on June 27. In the highly suc- 
cessful trial tactics panel sponsored 
jointly by the JBC and the American 
Bar Association Section on Insurance, 
Negligence and Compensation Law at 
the St. Louis meeting, the JBC was rep- 
resented in the discussion by Gibson 
Gayle, Jr., of Houston, Texas, and 
James Jeans, of St. Louis. 

The Younger Lawyers Section of the 
Georgia Bar Association sponsored a 
medico-legal forum on liability in a 
whiplash injury case as a featured at- 
traction of the Georgia Bar Association 
annual meeting. Lawyer members of 
the panel were William S. Frates, of 
Miami, Florida, and John C. Shepherd, 
of St. Louis, Missouri. 
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Although at present headquartered 
in unostentatious offices, The Missouri 
Bar is nonetheless an active and effec- 
tive organization serving nearly 7,000 
lawyers. 


oc 


Since 1880 there has existed a state- 


wide organization of lawyers. From 


188 


880 until 1944 the organization was a 


voluntary association comprised of 
those members of the Bar who desired 


to affiliate with the state association. It 


was called The Missouri Bar Associa- 
tion. In 1944, under a rule of the 
Supreme Court of Missouri, the Bar 


was integrated and titled The Missouri 


Bar. 


In 1880, under the presidency of 
Willard P. Hall, of St. Joseph, a former 
Governor of Missouri, 200 lawyers 
from thirty-one counties met in Kansas 
City and created the first permanent 
organization of lawyers in the state. 
William H. H. Russell, a St. Louis 
lawyer, was the first secretary of this 
organization. 


In 1930 the Missouri Bar Journal 
was founded and through this medium, 
the lawyers are provided with helpful 
professional information and advised 
of the current activities of The Mis- 
souri Bar. 


Today The Missouri Bar has a staff 
of seven full-time employees in its 
Jefferson City which 


handles its ever-expanding activities, 


headquarters, 


implements its public information pro- 
gram, and carries out the policies of 
its Board of Governors of thirty 
members. 


The various activities of The Mis- 
souri Bar are conducted through thirty- 
five standing committees and a dozen 
or so special committees. Members of 
these committees in the past have been 
the major force in drafting and secur- 
ing legislative passage of a pioneering 
non-partisan court plan, a Civil Code, 
a Corporation Code, a Probate Code, a 
Criminal Code, and many other minor 
areas of important legislation of lasting 
benefit to the citizens of Missouri. 


Wade F. 
Baker 


Hammond Studio 


Now, under progressive leadership 
and a reorganized and expanded staff, 
The Missouri Bar looks to the future 
with the expectation of improving its 
practical services to busy lawyers. It 
has plans for a new self-owned head- 
quarters. It has reorganized and is 
improving the Journal of the Missouri 
Bar. It is publishing for the first time 
a new Missouri Bar Courts Bulletin 
which is distributed to all the law 
firms and lawyers practicing alone, 
without 
charges. 


subscription or additional 
It is implementing public 
information activities that will broaden 
and deepen the respect held by the 
public for the law, lawyers and the 


administration of justice. 


The Missouri Bar ranks seventh in 
size among the state Bars in the United 
States. Its receipt in 1944 of the Award 
of Merit, and in 1957 its Honorable 
Mention in the Award of Merit contest 
demonstrates that it is one of the lead- 
ers in the organized bar activities of 
the United States. 

In the words of the Supreme Court 
of Missouri, it is the “responsibility 
of the members of the Bar of this Court 
and of all lawyers who practice in the 
State of Missouri” to “strive at all 
times to uphold the honor and main- 
tain the dignity of the profession and 
to improve not only the law but the 
administration of justice.” The lawyers 
of Missouri are quietly but most as- 
suredly making progress in carrying 
out this responsibility. 

Wane F. BAKER 
Secretary 


The Missouri Bar 


Luther M. 


Bang 


The diamond anniversary of the 
Minnesota State Bar Association was 
observed at its annual meeting in St. 
Paul, June 18-20. 

Luther M. Bang, of Austin, was 
elected President to succeed James G. 
Nye, of Duluth. Other officers elected 
were: James D. Bain, of Minneapolis, 
Vice President, and Philip Neville, of 
Edina, Secretary. Earl R. Anderson, 
St. Paul, was re-elected Treasurer. 

The Tax Institute on Wednesday 
centered on real estate as an income 
tax saving investment, the income tax 
aspects of the sales and exchanges of 
real property and the income tax treat- 
ment of soil and water conservation 
expenses. Hayner N. Larson, Chair- 
man of the Section, presided at the 
all-day meeting. 

A speaker at the Thursday luncheon 
was Warren E. Burger, Judge of the 
United States Court of Appeals for the 
District of Columbia Circuit. In dis- 
cussing the subject, “The Courts on 
Trial”, Judge Burger urged that the 
courts and the legal profession must 
make a critical examination of their 
short-comings, especially as to those 
which contribute to delay in the courts. 
He outlined possible solutions to the 
congestion and delay in the federal 
court system. 

President James G. Nye in his an- 
nual address urged that the state aban- 
don its present elective system of 
choosing judges in favor of an appoint- 
ment plan such as used in Missouri. 
“The theory that judicial officers 
should be responsive to the public will 
involves an erroneous concept of the 
judicial function”, he said. He added 
that the intent of the Missouri and the 
American Bar Association’s plans of 
judicial selection is to choose judges 
on the basis of legal training, judicial 
temperament and personal integrity, 
as distinguished from popularity and 
Mr. Nye briefly 


political affiliation. 
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reviewed the work of many of the 
Association’s committees. 


Another speaker was Charles S. 
Rhyne, President of the American Bar 
Association, who discussed “Law as a 
Plan for World Peace”. He called for 
the expansion and strengthening of the 
role of international law, pointing out 
that “war with Russia is as certain as 
tomorrow's sunrise unless a formula 
or mechanism can be developed to 
maintain peace other than through 
arms”. He suggested that the rule of 
law offers a formula “with persuasion 
and reason replacing weapons in the 
all-important international dispute 
arena”. In conclusion, he listed a six- 
point program of action toward peace 
and freedom under law. 


Orville L. Freeman, Governor of the 
State of Minnesota, addressed the Asso- 
ciation on “Ethics in Government” at 
the Thursday afternoon session. He 
emphasized the fact that any attitude 
that diminishes the confidence and re- 
spect for government held by citizens 
in our democracy is serious. 


Three institutes were conducted on 
Friday. The Real Property Section had 
as its guest speaker Harold L. Reeve, of 
Chicago, who spoke on “Priority of 
Federal Tax Liens”. The Labor Law 
Section heard a panel discussion on re- 
cent developments in labor law. Solly 
Robins, of St. Paul, discussed “Labor 
Relations Developments Abroad”. 


The Criminal 
sponsored by the Criminal Law Com- 
mittee and the Junior Bar Section, 
featured a panel discussion on murder. 


Law Institute, co- 


Minnesota cases, applications of law 
and possible legislative changes were 
discussed. The panel further discussed 
possible improvement of the state’s 
criminal law code. 


As is the custom of the Minnesota 
State Bar Foundation, scholarship 
awards for $125, $100, and a set of 
Minnesota Statutes and Annotations 
are made available each year to each 
of the three law schools in the state for 
the purpose of encouraging high scho- 
lastic attainment on the part of the 
students entering the profession. All 
nine of the scholarship winners were 
present at the Thursday banquet as 
guests of the Bar Foundation and were 


’ 


introduced to members of the Associ- 
ation and their guests by M. J. Galvin, 
of St. Paul, President of the Bar 


_ Foundation. 


Several affiliated groups—the Dis- 
trict Judges, Probate Judges, Munici- 
pal Judges and County Attorneys Asso- 
ciations—held constructive meetings 
and elected officers during the three- 
day conclave. 


The Association voted unanimously 
to oppose the Jenner-Butler bill which 
would limit the powers of the United 
States Supreme Court in appeals cases. 
It passed a resolution labeling the pro- 
posed law “detrimental to the national 
interests and to the structure of the 
government under the Constitution”. 


Justin L. 
Edgerton 


Cameramen, Inc. 


Justin L. Edgerton was elected 
President of The Bar Association of 
the District of Columbia at the Asso- 
ciation’s annual election reported at 
its meeting on June 10. Others elected 
were Nicholas J. Chase, First Vice 
President; James C. McKay, Second 
Vice President; David C. Bastian, 
Secretary; Charles Effinger Smoot, 
Treasurer; and the following directors: 
Myron G. Erhlich, Jo V. Morgan, Jr., 
Dudley G. Skinker, J. Harry Welch, 
James A. Willey, and Richard K. Lyon, 


who was named later to fill a vacancy. 


The delegates in the House of Dele- 
gates of the American Bar Association 
are David G. Bress, W. Cameron 
Burgon, Richard W. Galiher and 
Thomas M. Raysor. 


A feature of the election was the 
agreement of the two presidential can- 
didates not to campaign for office. This 
is a departure from long-standing cus- 


tom. Mr. Edgerton and Edmund D. 
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Campbell pledged themselves not to 
campaign and, instead, brief biograph- 
ical statements were included in the 
mail balloting material. 


Marshall H. 
Diverty 


The 60th Annual Meeting of the 
New Jersey State Bar Association held 
on May 15-17 in Atlantic City opened 
with a forum on court changes pro- 
posed by Chief Justice Joseph Wein- 
traub which would further streamline 
the court system of the State of New 
Jersey. The Association approved the 
following recommendations: 

1. That the county judges be given 


equality with the Superior Court 


judges in the matter of salaries, pen- 
sions, etc. ; 


2. That the County Courts be con- 
solidated into the Superior Courts with 
the proviso that there be resident 
Superior Court judges in an equal 
number to the District Court judges 
(part- and full-time) that are now in 
office ; 

3. That part-time County Court 
judges be eliminated. The matter of 
conferring county-wide jurisdiction on 
magistrates was referred to a special 
committee for further study. 

The retiring President, Milton T. 
Lasher, of Hackensack, presided at all 
sessions. New officers were elected as 
follows: President, Marshall H. Diver- 
ty, of Camden; President-Elect, John 
R. Kelly, of Jersey City; First Vice 
President, Theodore J. Labrecque, of 
Red Bank; Second Vice President, 
Douglas M. Hicks, of New Brunswick; 
Treasurer, Adrian M. Foley, Jr., of 
Newark; Secretary, Emma E. Dillon, 
of Trenton. 

Action was taken on many recom- 
mendations including those pertaining 
to working out a solution as to non- 
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residents being taxed by the States of 
New York and Pennsylvania where 
many of them work; furthering efforts 
to obtain the passage of the Jenkins- 
Keogh Bill; and consideration of cre- 
ating a public defender system in the 
state, which had been the subject of 
an intensive study by the Junior Bar 
Section and will now be further studied 
by that Section and the Committee on 
Criminal Law. 

By direction of the Association at 
its last May meeting, a poll of the 
lawyers of the state was taken on the 
matter of integration with the further 
direction that if a majority voted for 
integration, the Association would pre- 
sent a petition to the Supreme Court 
to accomplish that purpose. The poll 
was taken but less than half of the 
lawyers voted and of those voting there 
was a majority of only twenty-nine in 
favor of integration. Because of this 
apparent lack of interest and the ex- 
tremely small majority, the Committee 
on Integration recommended that no 
petition to the Supreme Court be filed 
at this time, and the recommendation 
was approved. This is the second time 
an effort has been made to integrate 
the Bar of the state. 

Two new Justices of the Supreme 
Court of New Jersey were guests of 
honor at the Annual Dinner, Justices 
John J. Francis and Haydn Proctor. 
Addresses at this function were made 
by Charles S. Rhyne, President of the 
American Bar Association, and Dr. 
Frank Porter Graham of the United 


Nations. 


Robert M. Heard, of Elberton, was 
elected President of the Georgia Bar 
Association at its Annual Meeting in 
Savannah, June 26-28. Other officers 
elected were Robert H. Jordan, of 
Talbotton, Vice President; Maurice C. 
Thomas, of Macon, Secretary; and J. 
Wilson Parker, of Atlanta, Treasurer. 
C. Baxter Jones, of Macon, and Win- 
gate Dykes, of Americus, were elected 
delegates in the House of Delegates of 
the American Bar Association. Presi- 
dent Carl K. Nelson, of Dublin, pre- 
sided at all sessions of this seventy- 
fifth anniversary meeting. 


The principal speakers at the meet- 
ing were Senator Richard B. Russell, 
Alfred J. Schweppe, of Seattle, Wash- 
ington, and Dr. Pierce Harris, pastor 
of the First Methodist Church of 
Atlanta. 


Raymond F. 
Barrett 


The 47th Annual Meeting of the 
Massachusetts Bar Association was 
held on June 14 in Plymouth. Presi- 
dent Raymond F. Barrett, of Quincy, 
who presided, was re-elected to serve 
during the coming year. Other officers 
elected are Vice Presidents Lincoln S. 
Cain, of Pittsfield; James H. Fitz- 
gerald, of Brockton, Harold Horvitz, 
of Cambridge; Bertha R. Kiernan, of 
Chelsea; and Stanley B. Milton, of 
Worcester; Treasurer, Gerald P. Walsh, 
of New Bedford; and Secretary, Frank 
W. Grinnell, who also was re-elected. 

President Barrett reported on the 
year’s activities which included efforts 
to establish a code of interprofessional 
relations between doctors and lawyers 
and support of the recently enacted 
legislation adding six justices to the 
Superior Court. 

The 17th Massachusetts Lawyers’ 
Institute met in conjunction with the 
annual meeting of the Bar Association. 
The principal address of the Institute 
dinner was made by President Charles 
S. Rhyne of the American Bar Associ- 
ation. A special feature of the evening 
was the presentation by Vice President 
Harold Horvitz on behalf of the Asso- 


ciation of the first Massachusetts Bar 
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Association Gold Medal to Robert G. 


Dodge, of Boston. 


The Annual Meeting of the Bar As- 
sociation of the State of New Hamp- 
shire was held at Jefferson on June 27 
and 28 with President Emile Lemelin, 
of Manchester, presiding. 

New officers elected are John F. 
Beamis, of Somersworth, President; 
Francis E. Perkins, of Concord, Vice 
President; and Willoughby A. Colby, 
also of Concord, was re-elected Secre- 
tary-Treasurer. 

Orison S. Marden, of New York, 
President of the National Legal Aid 
Association, was the principal speaker 
at the Annual Dinner. 


A Summary of the 1957 Award of 
Merit Competition has been distributed 
to all bar association presidents and 
secretaries by the Section of Bar Ac- 
tivities of the American Bar Associa- 
tion. Each year, every bar association 
in the United States is invited to sub- 
mit an entry based on its activities dur- 
ing the past year. Awards are given in 
five divisions depending upon the size 
of the association. The Summary is 
designed to inform those active in bar 
work about outstanding accomplish- 
ments of the organized Bar in this 
country. Bar officials have found it an 
excellent source of ideas for new proj- 
ects for their association. Copies and 
supplementary information are avail- 
able from Coordination Service, Amer- 
ican Bar Center, Chicago 37, Ill. This 
Service has been established to help 
state and local bar associations achieve 
their objectives of service to the legal 
profession and the public. 
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Practicing Lawyer’s guide to the 
current LAW MAGAZINES 








Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


A ministrative LAW: The 
January, 1958, issue of the George 
Washington Law Review contains a 
symposium on the regulatory functions 
of the Department of Agriculture that 
is of wide interest. The issue contains 
seven articles by leading career lawyers 
of the Department eminently qualified 
by long experience. The articles lucidly 
explain and authoritatively analyze the 
details of regulation under several of 
the most significant and most compli- 
cated economic regulatory statutes ever 
enacted by Congress. This is an area 
that legal periodicals have previously 
neglected badly, although many of the 
landmark cases in administrative law 
and constitutional law, such as the 
Morgan case, have arisen from agricul- 
tural regulation programs. Moreover, 
there is a surprising paucity of trea- 
tises available to aid practicing lawyers 
with this difficult and important field 
of law. The General Counsel of the 
Department, R. L. Farrington, begins 
the symposium with an article “The 
Wide Range of the Programs Adminis- 
tered by the United States Department 
of Agriculture” which illustrates the 
scope and variety of the regulatory 
functions of the Department and the 
types of legal problems encountered. 
Neil Brooks, Assistant General Coun- 
sel, who has ably represented the 
Department for many years in its 
litigation in the courts, teams up with 
Alfred A, Greenwood, Marketing Spe- 
cialist in the Department’s Sugar Di- 
vision, for an article entitled “The Use 
of Marketing Quotas in the Stabiliza- 
tion of Sugar”. It explains and analyzes 
what one court has referred to as the 
“exquisitely complicated” sugar prob- 
lem. The article is comprehensively 
documented by citations to the leading 


cases, economic studies, congressional 
hearings and reports and should there- 
fore merit the careful attention of any- 
one trying to be informed on the prob- 
lems of sugar production and market- 
ing. Thomas J. Flavin, the Department’s 
Judicial Officer, contributes two articles 
to the symposium. One of these depicts 
the functions of the Judicial Officer, an 
interesting and unique position with no 
close parallel in other federal adminis- 
trative agencies. The other article dis- 
cusses the Packers and Stockyards Act 
of 1921, a timely subject in view of 
the controversial pending bills in Con- 
gress to transfer some of the Depart- 
ment’s jurisdiction to the Federal 
Trade Commission, the frequent raising 
of jurisdictional problems under the 
Packers and Stockyards Act in F.T.C. 
hearings and the Denver Stockyards 
case [356 U.S. 282, April 28, 1958]. 
“The Pricing of Milk under Federal 
Marketing Orders” by Neil Brooks 
is an excellent exposition of the 
enigmatic milk marketing order pro- 
gram that is designed to assure an 
adequate supply of milk for large 
metropolitan areas despite normal sea- 
sonal variances. The regulation of 
futures trading on the organized com- 
modity exchanges under the Com- 
modity Exchange Act is the subject of 
a fine article by Donald A. Campbell, 
an attorney in the Department’s Appel- 
late Litigation Unit. The economic role 
of commodity futures trading through 
such practices as “hedging” is explained 
and there is a valuable analysis of 
the nebulous prohibited practices of 
“manipulating” and “cornering.” An 
interesting problem is posed by Camp- 
bell’s discussion of whether some state 
gambling legislation may be invalid by 
reason of possible conflict with the 
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federal statute. Neil Brooks and Don. 
ald Campbell combine efforts in a 
shorter article entitled “Marketing 
Quotas under the Agricultural Adjust- 
ment Act” describing the program 
through which acreage limits for many 
basic farm crops are determined and 
allocated. All of the articles in the 
symposium are carefully documented 
with the important court and agency 
decisions under each statute and should, 
for that reason alone, be of inestimable 
value to the practitioner with a legal 
problem in this field. Discussions of 
agency procedures, the scope of judi- 
cial review and other administrative 
law problems should also make the 
symposium a contribution to a fuller 
understanding of federal administrative 
law. And, of even greater importance, 
the symposium should be a real aid to 
further study and analysis of the com- 
plex legal, economic and social prob- 
lems faced by our nation and the world 
in endeavoring to assure an adequate 
and uninterrupted flow of food and 
raw materials with which to feed, 
clothe and satisfy the wants of the 
peoples of the world. (The George 
Washington Law Review, January, 
1958, Volume 26, No. 2. Price, two 
dollars. Address: The George Washing- 
ton University, Washington 6, D. C.) 


C onstrrurionaL LAW: When 
President Eisenhower ordered the use 
of troops to enforce a district court 
injunction in the celebrated integration 
dispute at Little Rock, Arkansas, last 
fall, the attention of the country was 
drawn primarily to the sensational 
political and social questions involved. 
Inherent in the entire controversy, 
however, from Governor Faubus’ orig- 
inal summoning of the National Guard 
to the action of the federal troops when 
they finally reached Little Rock, were 
a number of quite complex legal prob- 
lems. These problems are analyzed 
extensively and incisively in a recent 
issue of the Michigan Law Review, by 
a comment entitled “Executive Powers 
—Use of Troops To Enforce Federal 
Laws”. After concluding that the dis- 
trict court review of Governor Faubus’ 
action was almost certainly justifiable, 
the authors proceed to examine the 
sources and constitutionality of the 
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authority for the use of federal troops. 
The most difficult question, they decide, 
is not whether the President’s action 
was based upon sufficient statutory 
authority, but rather whether the 
Little Rock situation which prompted 
the use of the troops constituted “state 
action” within the meaning of the 
Fourteenth Amendment. (Copies of the 
December, 1957, issue may be obtained 
for $2.00 from the Michigan Law 
Review, Hutchins Hall, Ann Arbor, 


Michigan.) 


Rear PROPERTY: Since one of 
the principal consequences of the 
marketable title acts which have been 
enacted by many of the states is to 
extinguish certain existing interests in 
real property, a good deal of uncer- 
tainty about the constitutionality of 
such legislation has persisted among 
the members of the Bar. In an exten- 
sive consideration of the subject in 
1951 (50 Mich. L. Rev. 185) Ralph W. 
Aigler, then Professor of Law at the 
University of Michigan, analyzed the 
existing authorities and argued per- 
suasively in favor of the constitution- 
ality of these statutes. Ralph Aigler, 
now retired, finds time to bring his 
1951 study up to date with an article, 
“A Supplement to ‘Constitutionality of 
Marketable Title Acts’—1951-1957,” 
appearing in a recent issue of the 
Michigan Law Review (Vol. 56—No. 2, 
December, 1957). In addition to pre- 
senting and evaluating the recent au- 
thorities on the constitutional problem, 
Professor Aigler also comments in- 
cisively upon the nature and construc- 
tion of these acts. (Reprints may be 
obtained for $.50 by writing the Mich- 
igan Law Review, Hutchins Hall, Ann 
Arbor, Michigan.) 


My knowledge of real estate is so 
poor I am willing to take Ralph Aigler’s 
conclusions lock, stock and barrel. In 
my book a better or more stimulating 
law school professor never stepped into 
a class room. It was my pleasure to 
study Bills and Notes under him during 
the heat of an Ithaca summer in old 
Boardman Hall at Cornell. Aigler made 
this dull course more lively and inter- 
esting than any I have ever taken or 
given. Grand it is to see this great 


scholar writing as vigorously as ever 
in the evening of his days. Teachers 
such as Aigler are few and far be- 
tween. On real estate, negotiable paper, 
football and how to teach law, Aigler 
has few equals, if any. 


Rene ARINGS: This dull topic con- 
tinues to have more life than any other. 
In our December issue my good friend, 
Professor Milton Konvitz of Cornell’s 
Labor School was credited with writing 
“The Expatriation Act of 1954” in 64 
Yale Law Journal 1164. The statement 
came from my misreading the brief 
submitted by Osmond K. Fraenkel to 
the Supreme Court of the United States 
in the Trop (Docket No. 70) case (See 
page 20 of his brief on the appeal). 


Not Professor Bittker of Yale Law 
School but an undisclosed number of 
other “Yalees” have informed me that 
the author was none other than Stephen 
J. Pollak, who was Managing Editor 
of the Journal during the year 1955- 
1956 and that Norbert Schlei, edited it. 
Pollak in writing his piece (that was 
so good that Chief Judge Charles Clark 
at the Circuit placed his dissent in the 
Trop case in part upon it) read as a 
source comment the book of Professor 
Konvitz, entitled The Alien and Asiatic 
in American Law but Professor Kon- 
vitz had no other connection with the 
article. 


after 
graduation from Yale, Pollak found 


As so frequently happens, 
himself an associate in Covington and 
Burling, of Washington, when Charles 
Horsky of that firm was asked to argue 
the Perez case. So as at Yale, so in 
practice, he worked on the same prob- 
lem as an aid to Mr. Horsky. Schlei, 
who edited the article, became a law 
clerk to Mr. Justice John Marshall 
Harlan during the October, 1956, Term 


so we can be sure he also worked at 


the Supreme Court on the same subject. 


The entire matter ought to be called 
to the attention of Congressman Wright 
Patman of Texas for another speech in 
the House (August 27, 1957, 103 Cong. 
Rec. 14, 768) against unsigned law 
review articles (see my own unsigned 


one in the December, 1957, Federal 


Bar News on “Court Congestion” and 
my unsigned column, 44 A.B.A.J. 72 
(January, 1958), here attacking un- 
signed articles). It is annoying to both 
Mr. Patman and me that law review 
articles in so many reviews are not 
signed. In writing of them sometimes 
I credit John Doe or Richard Roe but 
more frequently, George Spelvin, the 
actor’s friend. As all true Gilbertians 
know, the night you play Cox and Box 
with the Pirates or Pinafore, you have 
to use at least one actor in both plays, 
and for generations actors playing a 
double role in one evening, use their 
own stage name in one and George 
Spelvin’s in the other. Henceforth, 
readers will know that when this de- 
partment credits George Spelvin with 
an article it is unsigned in a magazine 
with a “passion for anonymity”, espe- 
cially with respect to student comments. 


While on the Rehearing subject I 
must confess still another error. Pro- 
Bittker argued the 
Marcial and Roosa cases in the Seeond 


fessor Boris I. 


Circuit en banc. Eugene Underwood 
argued the Lake Tankers case. And 
listen to what Underwood wrote me: 


If you are convinced that “nothing 
succeeds like mistakes”—the first five 
words in your “Guide” in the A.B.A. 
Journal for December, 1957 it occurs 
to me that just possibly you may be 
continuing to make them with the pur- 
pose of fostering lively discussion. 
Whether or not that be so, you have 
made still another one. In the second 
column you say, “Boris I. Bittker, of 
Yale Law School, argued the Lake 
Tankers (235 F. 2d 783) and Schaefer 
Brewing Company (236 F, 2d 889) 
cases”. Half truths will get you no 
where with an alert Bar and the fact 
is that such arguing as was done in 
the Lake Tankers case, I did. However 
broad and capable Mr. Bittker’s shoul- 
ders may be, I suppose he would not 
like to be charged with my failures 
and, although reargument en banc was 
allowed in the Lake Tankers case, a 
majority was of the same opinion still 
and I lost. Perhaps, therefore, you 
may think it worthwhile to make a 
correction, 


With Underwood, Frank C. Mason 
argued. In the Schaefer Brewing case, 
Karl Schmeidler argued for the Depar’ 
ment of Justice and Thomas C. Burke 
for the plaintiff. May I now have 
absolution ? 
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The Courts on Trial 
(Continued from page 741) 
2. Failure of the circuit 
(with a few exceptions) to carry 


courts 


out the full duties of management 
imposed by Section 332. 
Absence of critical examination 
of the work of the courts by the 
public and by the Bar. 

Each of these three factors reflects 
itself in and has an important rela- 
tionship to the age of our federal 
judges at present in active service. 
This subject is sometimes regarded as 
too delicate for public discussion. 
Delicate or not, it should be discussed 
candidly and dispassionately and in 
the calm atmosphere of gatherings of 
lawyers and judges, rather than in the 
political arena as it was two decades 
ago. Indeed our own discussion in such 
gatherings as this, will, I hope, fore- 
stall having the subject become the 
matter of intemperate debate in or out 
of the political arena. 

If time permitted, it would be very 
interesting to review the reasons why 
Congress has given federal judges 
more favorable retirement provisions 
than any other public servants in this 
country, including the President. 
Suffice it to say that Congress with a 
view to keeping the courts staffed with 
men of the vigor demanded by judicial 
work properly performed, and at the 
same time to provide for complete in- 
dependence and honorable retirement, 
permits federal judges to retire at full 
pay for life after fifteen years’ service 
at age 65, and at age 70 after ten years. 
Recently Congress has made a further 
amendment of the statutes permitting 
judges who are eligible to retire to 
assume the status of “senior judges”. 
These senior judges are permitted to 
keep substantially all their powers, 
their chambers and secretaries, if they 
are able and willing to perform judicial 
service from time to time. As of a 
recent date sixty-six federal district 
judges were eligible for retirement; 
twenty-nine of these are Chief Judges 
of their respective districts.® If as many 
as thirty or forty of those able to retire, 


S 


who serve in districts where there is a 
problem of delay, would apply for 
transfer to the senior judges’ roster 
under this new program, the same 
number of new judges could be added 


to the federal bench at once without 
waiting for Congress to act on pending 
requests for additional judges. These 
men would be in a position to make a 
great contribution to the administra- 
tion of justice in several important 
ways. They could put their judicial 
experience to a significant service in 
helping to train their successors, thus 
expediting their adjustment to judicial 
work. In addition, by performing part- 
time service, they could directly help 
eliminate the delays which give us all 
so much concern. These judges would 
not be stepping down or getting out, 
but rather moving over to make room 
for additional judges so badly needed. 

I would not presume to suggest at 
what age any particular judge should 
give up full-time active service and 
transfer either to the senior judge or 
retired status. It seems to me all reason- 
able people would agree that this 
certainly should be done by age 90. 
Most people would feel it should be 
done by age 85. I think a majority of 
reasonable men would say it should be 
done by age 80; and having in mind 
the rigorous demands of day-to-day 
trial work, I think a majority of lawyers 
would feel that somewhere from age 
70 to 75 was a reasonable terminal 
point for most trial judges. That leaves 
a five or ten year marginal area as 
to which I shall not take any position.!° 


Steps for the Future 

I do not want to conclude without 
expressing my own confidence that 
there are many factors which suggest 
we are on the threshold of great im- 
provement in the management of the 
federal courts: 

First: The United States Judicial 


Conference, now expanded to include 
representatives of the trial judges, 
is now in a position to function in 
effect as the Board of Directors over 
the entire federal judicial system under 
the leadership of the Chief Justice of 
the United States. The talents and 
vast experience of Earl Warren as a 
public administrator are a matter of 
record and there is every indication 
that he will make full use of the ex- 
panded United States Judicial Con- 
ference to fulfill a positive and dynamic 
role in the administration of justice. 

Seconp: The Judicial Councils of 
the circuits must assume and dis- 
charge the statutory duties, which 
Congress gave them at their own in- 
sistence in 1939.1! Under Section 332 
the Circuit Councils must operate as 
the active managing directors and give 
full effect to the policies and programs 
agreed upon in the expanded Judicial 
Conference of the United States. They 
must be managers, not just spectators, 
of how the courts are run. 

Tuirp: The federal judges collective- 
ly must make active use of the ma- 
chinery of the Judicial Conference of 
the circuit to deal with problems of 
administration of justice within the 
circuit. Congress has commanded the 
federal courts to hold annually a 
conference of the federal judges of the 
circuit and members of the practicing 
Bar of each circuit. This was intended 
to be a meaningful exchange of ideas 
between the lawyers and public on one 
hand and the judges on the other. 
Where we find long delays in the dis- 
position of litigation in the federal 
courts, I think it is fair to say that we 
also find a tendency to treat the 
Judicial Conference as a formal, rather 





8. 28 U.S.C. §294 (d), Act of August 29, 1957, 
71 Stat. 495. 


9. Four of the 11 Chief Judges of the Circuits 
range in age from 75 to 90. 


10. In a question and answer discussion of 
this problem recently, I was asked how I could 
reconcile the idea of age limits for judges in 
view of the performance of men like Churchill, 
Adenauer, Senator Green and Congressman 
Taber. 

The spenion is good and the answer simple. 
First, all history shows us there are exceptions 
to any arbitrary age rules, because individuals 
vary in their capacities. But I am discussing a 
general proposition, not individual exceptions. 
Second, this is a matter relating to life tenure 
appointees who are free, once they are ap- 
pointed, from the checks which keep our sys- 
tem in balance. Churchill. Adenauer, Senator 
Green and Congressman Taber were selected 
by voters who were fully aware of their re- 
s tive ages and capacities and free to make 
choice, and I emphasize the latter. These men 
are the exceptions and as such exceptions they 
demonstrate that the rule is otherwise. Judges 
of demonstrable exceptional capacities—and 
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there are many such—have continued to per- 
form important judicial services long after 
withdrawing from active status. It would not 
seem unreasonable that judges consider, not 
abandonment of judicial activity at some arbi- 
trary age, but a shift to partial activity upon 
reaching age 70 or 75 so that the total efficiency 
of the whole system can be maintained at a 
constantly high level. 
11. Congressman Graham (Pennsylvania) : 
“Is not the fundamental purpose of this bill 
to give the judges a chance to cooperate? 
“Justice Groner. I think, from the judges’ 
standpoint, that is of primary importance; 
and give them a chance, as I said, perhaps 
brutally. to clean their own houses, and 
certain that they have the confidence, which 
is the only asset that I know of that a judge 
has for sacrificing a professional career for 
a career on the bench—the confidence of the 
ople will not be destroyed.” (Hearings be- 
ore the Committee on the Judiciary of the 
House of Representatives, 76th Cong., Ist 
Sess., on H.R. 2973 Cs we amended and 
re-introduced as H.R. 5999, A Bill To Provide 
for the Administration of the United States 
Courts, and for other purposes.) 
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than a 
medium of communication between the 
Bench and the Bar. Federal judges and 


meaningful and dynamic 


the lawyers who practice in the federal 
courts must insist that the Judicial 
Conference of the circuit be used in 
the way in which Congress intended it. 

Fourtu: The Administrative Office 
of the United States Courts must ex- 
pand the reach and scope of its work 
beyond the keeping of statistics and 
housekeeping. It has performed admir- 
ably in the past over its nineteen years 
of existence!? but the new burdens call 
for more. The Administrative Office 
should carefully analyze and critically 
study the work of every federal district 


“By Love Possessed” 

(Continued from page 734) 

evidence bearing on felonious intent. 
It can hardly be doubted that, with 

pressure on Tuttle for an accounting, 


or for payment of trust funds, and 


certainly before complaint to a court, 
Winner and Penrose would have cov- 
ered any shortage. 


Il. 


Were Winner and Penrose 
Guilty as Accessories 
Under Sec. 2 of the Penal Law: 
A person who, after the commission of 
a felony, harbors, conceals, or aids 
the offender, with intent that he may 
avoid or escape from arrest, trial, con- 
viction, or punishment, having knowl- 
edge or reasonable ground to believe 
that such offender is liable to arrest, 
has been arrested, is indicted or con- 
victed, or has committed a felony, is 
an “accessory” to the felony. 


Three conditions must unite to ren- 
der one an accessory after the fact. It 
must be shown beyond a reasonable 
doubt that: (1) the felony has been 
completed; (2) the accessory had 
knowledge that the principal commit- 
ted the felony and was liable to arrest, 
and (3) the accessory harbored, con- 
cealed or assisted the principal felon, 
with intent that he might avoid or 
escape from arrest. People v. Dom 
Pedro. 19 Misc. 300, 43 N.Y.S. 44. An 
overt act of assistance must occur. 

A pilot case is People v. Dunn, 6 
N.Y.S. 805, 53 Hun 381, where it is 
declared: 

..- Mr. Bishop, in his work on Criminal 

Law, §695, enunciates the rule that the 


in the country. In the words of one 
witness, it must now “observe and 
see that whatever is wrong in the 
administration of justice, from what- 
ever sources it may arise, is brought to 
the attention of the judicial council [ of 
the circuit] that it may le corrected 
by the courts themselves”.'* This is a 
dynamic function which will call for 
aggressive and imaginative leadership 
on the part of the new Director, Mr. 
Warren Olney, and co-operation from 
every federal judge in the country. In 
addition the Judicial Councils and the 
chief judges should use that Office as a 
service organization to aid in making 
studies of ways and means of improve- 


true test for determining whether one 
is an accessory after the fact is to 
consider whether what he did was done 
by way of personal help to his prin- 
cipal, with a view of enabling the 
principal to elude punishment. So, to 
furnish one with a horse to escape or 
to conceal or rescue the principal 
renders one an accessory, but not so 
the failing to make known the felony, 
forbearance to arrest, or charitably 
supplying the prisoner with food, or 
agreeing not to prosecute, or prevent- 
ing the attendance of witnesses. . . . To 
constitute an accessory, it is not sufh- 
cient to assist the prisoner to elude 
punishment, because failing to prose- 
cute or preventing the attendance of 
witnesses would produce that result. 
But to constitute the offense one must 
help the principal to elude or evade 
capture. None of the witnesses re- 
ferred to were cognizant of the crime 
till long after its commission, and till 
the defendant was secure from capture 
by his escape to a foreign country... . 
In People v. Richardson, 222 N.Y. 
103, 114, 118 N.E. 514, it is stated: 
“One is not to be deemed an accom- 
plice merely because he had knowledge 
of the intended commission of a crime, 
unless he in some way aids or incites 
its commission.” See, also, People v. 
Jackerson, 247 N.Y. 36, 159 N.E. 715. 
Wharton’s Criminal Law and Proce- 
dure, by Ronald A. Anderson, Volume 
1, Section 112, page 242, succinctly 
states the apposite rule thus: “Mere 
knowledge that a person has committed 
a felony and the failure to inform the 
authorities of the fact does not make 
a person an accessory after the fact.” 
Accord: 22 Corpus Juris Secundum, 
Section 99-d, page 169. 
Here, neither Winner nor Penrose 


The Courts on Trial 


ment. By so doing the successful 
techniques of one federal district can 
be made available to all others. 

There are many signs and stirrings 
which suggest we are about to witness 
great improvement in the administra- 
tion and management of the federal 
court system by the joint efforts of 
lawyers and judges, working together 
to make the courts in a real sense 
servants of the people. 





12. See the excellent analysis of the adminis- 
trative problems of the Federal courts by Henry 
P. Chandler, former Director, Administrative 
Office of the United States Courts (1939-1956), 
21 F.R.D. 65, December, 1957. 


13. Hearings on S. 188, 76th Cong., Ist Sess. 


12-13. 


was concerned in the commission of 
a crime in any affirmative manner. 
Consequently, their silence, merely to 
give Tuttle time to cover his shortages, 
did not constitute harboring, conceal- 
ment, or aid, to warrant conviction as 
accessories after the fact. 


iil. 
Civil Liability of Winner 
and Penrose 

The notion that Winner, Sr. or Jr., 
and, possibly, Penrose would be liable 
civilly for Tuttle’s shortages, springs 
from a basic misconception. The short- 
ages did not from Tuttle’s 
breaches of his position as a partner 


result 


of Tuttle, Winner and Penrose, but 
rather from breaches of his fiduciary 
position as sole trustee or executor. 
Neither Winner nor Penrose was co- 
trustee or co-executor. Neither par- 
ticipated or assisted in or profited by 
Tuttle’s breaches. Neither owed any 
duty to any cestui que trust. Neither 
was obligated to supervise or pry into 
Tuttle’s handling of his trusts. Neither 
was in a position to have Tuttle ac- 
count. 3 Scott, Trusts, Section 326.4 
1 Jessup-Redfield, Lew & 
Practice in the Surrogate’s Courts in 
the State of New York (E. M. Bohm 
Edition) Section 3892. 


It does not even appear that the 


et seq.; 


firm represented Tuttle in the adminis- 
tration of the estates. Even if they did, 
that would not, ipso facto, make the 
firm liable for their client’s trans- 
gressions. 

Obviously, Section 24 of the Part- 
nership Law, which makes all partners 
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liable for the “wrongful act or omis- 
sion of any partner acting in the ordi- 
nary course of the business of the 
partnership”, or with the authority of 
the offender’s is inap- 
plicable. 

Neither Section 25 of the 


Partnership Law apply. That section 


co-partners, 
does 


provides: 


The partnership is bound to make 
good the loss: 

1. Where one partner acting within 
the scope of his apparent authority 
receives money or property of a third 
person and misapplies it; and 

2. Where the partnership in the course 
of its business receives money or prop- 
erty of a third person and the money 
or property so received is misapplied 
by any partner while it is in the cus- 
tody of the partnership. 


It bears repeating, in Tuttle’s han- 
dling of trust funds he was not acting 
as a partner, nor “within the scope of 
his apparent authority” as such, nor 
was misapplication of 
“money or property of a third person” 


there any 
while it was in the custody of the 
partnership. It does not appear that 
Tuttle’s trust funds were mingled with 
partnership funds. 

Even an innocent and inactive co- 
fiduciary is not always liable for the 
wrongful conduct of the offending and 
active co-fiduciary, especially where 
the trust estate is managed exclusively 
by the latter. 4 Warren’s Heaton on 
Surrogates Courts (1956), Section 
341-9 (a); Nanz v. Oakley, 120 N.Y. 
84, 89, 24 N.E. 306; Cocks v. Havi- 
land, 124 N.Y. 426, 26 N.E. 976; 
Meldon vy. Devlin, 20 Misc. 56, 45 
N.Y.S. 333. 

Consequently, Penrose’s reasoning 
that no civil liability could attach to 
him because he was not a partner at 
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(Continued from page 726) 


law and the jurisdiction of the Supreme 
Court as eagerly as any avid neophyte. 
Again, Mr. Justice Brandeis 
brought not only as well-stocked a 


who 


mind for the substantive issues with 
which he had to deal as a Justice as 
any member of the Court but also a 
reputation second to none as an ad- 
vocate before it, used to say that no 
one can have the right kind of feel 


“the time of the original conversion”, 
and his and Winner’s assumption that 
Winner, as well as Winner’s father, 
would be liable, lacks validity. In 
sum, no Tuttle partner was civilly li- 
able for Tuttle’s wrongdoing at any 
time. 


IV. 
The Ethics of Winner’s and 


Penrose’s Decision 

When we reach the last stage of 
this inquiry we get into less clearly 
defined, somewhat amorphous terri- 
debatable. The 
difference between right and wrong in 
this situation—whether Winner and 
Penrose were right or wrong in their 


tory; hence, more 


decision to keep their own counsel 
regarding their senior partner’s con- 
duct—is not as sure, not as vivid, as 
the difference between black and white. 

More, this phase is enmeshed in 
deep, emotional, affectionate relation- 
ships—relationships not easily subject 
to the rigidities of cold reason or 
impersonal rules. Where personal loy- 
alties are inextricably involved, the 
heart, with its own flexible, unwritten 
system of jurisprudence, instinctively 
balks at the inexorable enforcement of 
harsh doctrines. In 
man-made law 
law. 


such instances 


succumbs to natural 

Tuttle’s juggling was somewhat akin 
to that of a Robin Hood, except that 
he operated alone, in his own forest, 
and he never intended to rob anyone 
or deprive anyone—not even the rich 
—of anything. 

Answering Winner’s stricture that 
Penrose’s secretiveness about the short- 
ages “indefensible”, Penrose 
asked: “What purpose but mischief, 
and what result but more mischief, 


was 


regarding the distinctive jurisdictional 
and procedural problems touching the 
Court’s business in less than three or 
four Terms of actual service on the 
Court. He set about to acquire mastery 
of this essential aspect of the Court’s 
business by studying the Reports, from 
Nor did he limit his 
systematic study of the Court’s busi- 
ness to these aspects. Thus, he spent 
one whole summer in familiarizing 
himself with all the decisions of the 


Dallas down. 
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could my saying something have? 
From my standpoint”, Penrose added, 
“the business was strictly Noah’s; and 
he was, I soon came to see, handling 
it ably.” At another point, Penrose 
moralized: “Whether I’m morally ob- 
ligated to be my brother’s keeper al- 
ways seemed to me moot. However, 
my brother’s ruiner and destroyer, and 
for no earthly reason, and for no 
personal necessity or profit—that I 
surely have no moral obligation to be.” 

Without condoning Tuttle’s conduct, 
one wonders how many partners, in 
similar circumstances, would have in- 
sisted on a different modus operandi 
from that Winner and Penrose adopted. 
Doubtless some would have immedi- 
ately confronted Tuttle with their trepi- 
dations, insisted on an accounting then 
and there, taken matters out of Tuttle’s 
hands, and made good the shortages. 
But that method would have encoun- 
tered legal complications— Tuttle was 
Besides, it 
might have finished shuffling, infirm 
Tuttle. So the partners decided on the 


the trustee and executor. 


merciful course of giving Tuttle time 
to square his accounts—even if such 
course relaxed the Canons of Profes- 
sional Ethics and detoured the tech- 
nicalities. 

There would be time to act differ- 
ently if, as, and when a showdown 
threatened. In the end no one would 
suffer. Thus far no one had been hurt. 
Meanwhile, Tuttle’s troubled partners 
would “shun and 
operate on Penrose’s expedient dictum 
that “Principles must sometimes be 
shelved”. They recognized that there 
are times when it is consonant with 


immediate evils” 


justice, as well as with true religion— 
and not inconsistent with ethics—to 
practice faith, hope and charity. 


Court law. 
These modern instances are recogni- 
tion of the truth discerned from the 
beginning of the Court, that member- 
ship on it involves functions and calls 
for faculties as different from those 
called for by other judicial positions 
as those called for by private practice 
or non-judicial public service. 


pertaining to criminal 


In response to an inquiry by the 
House of Representatives into the 
federal judicial system that had just 
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been set up, Attorney General Ed- 
mund Randolph, addressing himself 
more particularly to the undesirability 
of the Circuit duties with which the 
charged, wrote the 


Justices were 


following: 


Those who pronounce the law of 
the land without appeal, ought to be 
pre-eminent in most endowments of 
the mind. Survey the functions of a 
judge of the Supreme Court. He must 
be a master of the common law in all 
its divisions, a chancellor, a civilian, a 
federal jurist, and skilled in the laws 
of each state. To expect that in future 
times this assemblage of talents will 
be ready, without further study, for the 
national service, is to confide too 
largely in the public fortune. Most 
vacancies on the bench will be sup- 
plied by professional men, who, per- 
haps, have been too much animated by 
the contentions of the Bar deliberately 
to explore this extensive range of 
science. In a great measure, then, the 
supreme judges will form themselves 
after their nomination. But what lei- 
sure remains from their itinerant dis- 
pensation of justice? Sum up all the 
fragments of their time, hold their 
fatigue at naught, and let them bid 
adieu to all domestic concerns, still 
the average term of a life, already 
advanced, will be too short for any 
important proficiency. (Report of the 
Attorney-General, read in the House 
of Representatives, December 31, 1790, 
pages 7-8.) 


Circuit-riding ceased long before mem- 
bers of the Court were statutorily re- 
lieved of it, and the establishment of 
the Circuit Courts of Appeals in 1891 
freed the Court of the vast mass of 
what roughly may be called private 
litigation that used to come to it by 
way of diversity jurisdiction and the 
federal specialities. And the Judiciary 
Act of 1925 has made the Court the 
master of its docket so that it now 
may be free to concern itself only with 
cases that have a substantial public 
interest. Yet it is still true today as it 
was when Randolph wrote in 1790 
that “in a great measure...the su- 
preme judges will form themselves 
after their nomination”. This is true 
as we have seen even of men of the 
highest capacity, men who had had 
wide professional experience with the 
federal courts before they came on the 
Supreme Court as well as of judges 
with long service on the federal bench. 


In addition to all other considera- 
tions, this is so because the practical 
workings of the Supreme Court, not 
only in our governmental scheme but 
in the influences it exerts on our 
national life, to no small extent are 
determined by the effective administra- 
tion of the appellate jurisdiction allot- 
ted to the Court, the manner in which 


it conceives what issues are open on 
review, and how it deals with them— 
raising not only unique problems in 
the wise articulation of its jurisdiction 


with that of the lower federal courts 
and the state courts but often involving 
perplexities in the successful operation 
of our federal system. These are subtle 
matters carrying deep implications that 
do not lie on the surface. Partly be- 
cause of their seemingly technical 
nature and partly because they have 
few dramatic ingredients, they are 
hardly appreciated by the laity and all 
too little by the profession at large. 
The proper treatment of these prob- 
lems has far-reaching consequences, 
but they do not bulk big in the work 
of lower courts and therefore do not 
become part of the experience of 
judges either on the state courts or on 
the lower federal courts. 


Not only is the framework within 
which the judicial process of the 
Supreme Court operates drastically 
different from the jurisdictional and 
procedural concern of other courts but 
the cases that now come before the 
Court, and will increasingly in the 
future, present issues that make ir- 
relevant considerations in the choice 
of Justices that at former periods had 
pertinence. Mastery of the federal 
specialties by some members of the 
Court was an obvious need of the 
Court in days when a substantial part 
of the Court’s business related to such 
specialties. Thus, when maritime and 
patent appeared frequently 
enough on the Court’s docket, it was 
highly desirable to have a judge so 
experienced in these fields as was 
Judge Blatchford when he was named 
to the Court. The extent of the Court’s 
maritime litigation naturally brought 


cases 


Henry Billings Brown, an outstanding 
admiralty judge, to the Court. And 
since the business that came to the 
Court in times past reflected to no 
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small degree sectionally different eco- 
nomic interests, geographic considera- 
tions had their relevance. Thus, when 
the western circuit, consisting of Ohio, 
Kentucky and Tennessee, was estab- 
lished, at a time when litigation deal- 
ing with land title and other local 
property questions was important, the 
selection of one conversant with these 
problems was clearly indicated. There- 
fore, on the recommendation of the 
representatives in Congress from the 
interested states, Jefferson named 
Thomas Todd, the then Chief Justice 
of the Kentucky Court of Appeals. 
Still later, when California opened up 
not only a new world for gold-rushers 
but also a new world of litigation for 
the Supreme Court, it was inevitable 
that a judge as knowledgeable about 
western land and mineral law as was 
Stephen J. Field should be named to 
the Court. 


All this has changed. Not only in 
the course of a hundred years but in 
the course of fifty years. Today there 
is a totally different flow of business 
to the Court from what it was a hun- 
dred years ago; it is predominantly 
different from what it was fifty years 


ago. 


An examination of the Reports in 
these three periods demonstrates the 
great changes that have taken place. 
Analysis of the written opinions of the 
Court a hundred years ago, in the 
1854 and 1855 Terms (17 and 18 
How.) discloses that, aside from ques- 
tions of Supreme Court practice and 
procedure, four major categories of 
litigation, comprising two thirds of the 
cases decided by written opinion, oc- 
cupied the Court’s time. The four cate- 
gories were (1) estates and trusts, (2) 
admiralty, (3) real property, and (4) 
contracts and commercial law. With 
one partial exception, common law 
questions comprised the major cate- 
gories of the litigation coming before 
the Court. The exception is that per- 
haps one third to one half of the real 
property cases involved, directly or in- 
directly, questions of federal land law. 
The remaining third of the litigation 
that occupied the Court one hundred 
years ago involved a variety of issues: 
a number of constitutional cases, a few 
patent, tariff, corporation, tort and 
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bankruptcy cases, and the rest scat- 
tered. 

Fifty years later, in the 1904 and 
1905 Terms (195-203 U. S.), 


had the volume of the Court’s work 


not only 


increased greatly but its nature had 
changed considerably, especially be- 
cause of the Fourteenth Amendment, 
the Judiciary Act of 1875, and the Cir- 
cuit Court of Appeals Act of 1891. 
Constitutional law had become by far 
business, 
involving approximately one third of 


the major item of the Court’s 


the cases decided by written opinion. 
And questions under the Fourteenth 
Amendment comprised one half of all 
the constitutional cases. These apart, 
the Court’s 
divided between questions of public 
Real property law 
was the next largest class of cases after 
with federal land 


business was almost equally 
and private law. 


constitutional law, 
law comprising almost the entire cate- 
gory. The remaining principal types of 
litigation included federal jurisdiction, 
bankruptcy, corporations, estates and 
trusts, commercial law and contracts, 
and torts. Admiralty litigation, which 
had formed a major portion of the 
Court’s work fifty years previous, was 
negligible. Significant as indicating 
the increasing industrialization of the 
country was the dual increase in cor- 
porate and tort law cases. Significant 
also for the number of pages in the 
Reports and perhaps also as a portent 
for the future were several antitrust 
and Interstate Commerce Commission 


cases. 
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Examination of the work of the two 
most recent Terms (348-351 U. S.) 
indicates how complete the reversal of 
the character of the Supreme Court’s 
business has been. Whereas a hundred 
years ago, private common-law litiga- 
tion represented the major part of the 
Court’s 
constitutional cases apart, public and 


business, and fifty years ago, 


private law business was equally di- 
vided, today private litigation has be- 
come virtually Constitu- 
tional law and cases with constitutional 


negligible. 


undertones are of course still very im- 
portant, with almost one fourth of the 
cases in which written opinions were 
filed involving such questions. Review 
of administrative action, mainly re- 
flecting enforcement of federal regula- 
tory statutes, constitutes the largest 
category of the Court’s work, compris- 
ing one third of the total cases decided 
on the merits. The remaining signifi- 
cant categories of litigation—federal 
criminal law, federal jurisdiction, im- 
migration and nationality law, federal 
taxation—all involve largely public 
law questions. 

The Court was of course from the 
beginning the interpreter of the Con- 
stitution and thereby, for all practical 
purposes, the adjuster of governmental 
powers in our complicated federal 
system. But the summary of the con- 
temporaneous before the 
Court that is reflected in written opin- 
ions statistically establishes these con- 


business 


stitutional adjudications and kindred 
public law issues as constituting al- 
most the whole of Supreme Court liti- 
gation. It is essentially accurate to say 
that the Court’s 
is with the application of rather funda- 
mental aspirations and what Judge 
Learned Hand “moods,” em- 
bodied like the Due 
Process Clauses, which were designed 
not to be precise and positive direc- 
tions for rules of action. The judicial 


preoccupation today 


calls 
in provisions 


rocess in applying them involves a 
d D> 


judgment on the processes of govern- 
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ment. The Court sits in judgment, that 
is, on the views of the direct repre- 
sentatives of the people in meeting the 
needs of society, on the views of Presi- 
dents and Governors, and by their con- 
struction of the will of legislatures the 
Court breathes life, feeble or strong, 
into the inert pages of the Constitution 
and the statute books. 


Such functions surely call for capa- 
cious minds and reliable powers for 
disinterested and 
ment. 


fair-minded judg- 
It demands the habit of curbing 
any tendency to reach results agree- 
able to desire or to embrace the solu- 
tion of a problem before exhausting 
its comprehensive analysis. One in 
whose keeping may be the decision of 
the Court must have a disposition to 
be detached and withdrawn. To be 
sure, these moral qualities, for such 
they are, are desirable in all judges, 
but they are indispensable for the 
Supreme Court. Its task is to seize the 
permanent, more or less, from the feel- 
ings and fluctuations of the transient. 
Therefore it demands the kind of 
equipment that Doctor Johnson rather 
grandiloquently called “genius”, name- 
ly, “a mind of large general powers 
accidentally determined to some par- 
ticular direction as against a particular 
designation of mind and propensity 
for some essential employment”. 


For those wielding ultimate power it 
is easy to be either wilful or wooden: 
wilful, in the sense of enforcing indi- 
vidual views instead of speaking hum- 
bly as the voice of law by which soci- 
ety presumably consents to be ruled, 
without too much fiction in attributing 
such consent; wooden, in uncritically 
resting on formulas, in assuming the 
familiar to be the necessary, in not 
realizing that any problem can be 
solved if only one principle is involved 
but that unfortunately all controversies 
of importance involve if not a con- 
flict at least an interplay of principles. 


If these commonplaces regarding the 
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reach of the powers of the Supreme 
Court and the majesty of the functions 
entrusted to nine mere mortals give 
anyone the impression that a Justice 
of the Court is left at large to exercise 
his private wisdom, let me hasten to 
say as quickly and as emphatically as 
I can that no one could possibly be 
more hostile to such a notion than I 
am. These men are judges, bound by 
the restrictions of the judicial function, 
and all the more so bound because the 
nature of the controversies that they 
inevitably 
scope for insight, imagination, and 


adjudicate leaves more 
prophetic responsibility than the types 
of litigation that come before other 
courts. It was the least 
musclebound and the most creative 
Justice 
Holmes, who, with characteristic pithi- 
ness, described his task as “that of 
solving a problem according to the 
rules by which one is_ bound”. 
(Speeches of Oliver Wendell Holmes, 
page 99.) Some years later, Chief 
Justice Hughes spelled out Holmes’s 


mentally 


mind among Justices, Mr. 


thought. “We do not write on a blank 
sheet. The Court has its jurisprudence, 
the helpful repository of the deliberate 
and expressed convictions of genera- 
tions of sincere minds addressing 
themselves to exposition and decision, 
not with the freedom of casual critics 
or even of studious commentators, but 
under the pressure and within the 
limits of a definite official responsi- 
bility.” (309 U. S. xiv.) 

This is not abstract or self-deceiving 
talk. The great men in the Court’s 


history give proof of its truth. Will 


anyone deny that the four most distin- 
guished minds of the latter part of the 
period under review were Holmes, 
Hughes, Brandeis, and Cardozo? All 
four had the largeness of view so essen- 
tial for adjudicating the great issues 
before the Court. But is it just a co- 
incidence that all four were to a super- 


lative degree equipped 


lawyers? They built on that equipment 


technically 


for the larger tasks of the Court; they 
were not confined by it. Again, is it 
mere coincidence that all four were 
widely read and deeply cultivated men 
whose reading and cultivation gave 
breadth and depth to their understand- 
ing of legal problems and infused 
their opinions? 


I have now come to the end of my 
story with its self-evident moral. Since 
the functions of the Supreme Court 
are what they are and demand the 
intellectual and moral qualities that 
they do, inevitably touching interests 
not less than those of the Nation, does 
it require an explicit statement that in 
choosing men for this task no artificial 
or irrelevant consideration should re- 
strict choice? 


The search should be made among 
those men, inevitably very few at any 
time, who give the best promise of 
satisfying the intrinsic needs of the 
Court, no matter where they may be 
found, no matter in what professional 
way they have manifested the needed 
qualities. Of course these needs do not 
exclude prior judicial experience, but, 
no less surely, they do not call for 
judicial experience. One is entitled to 
say without qualification that the cor- 
relation between prior judicial experi- 
ence and fitness for the functions of 
the Supreme Court is zero. The sig- 
nificance of the greatest among the 
Justices who had had such experience, 
Holmes and Cardozo, derived not from 
that judicial experience but from the 
fact that they were Holmes and Car- 
dozo. They were thinkers, and more 
particularly legal philosophers. The 
seminal ideas of Holmes, by which to 
so large an extent he changed the 
whole atmosphere of legal thinking, 
were formulated by him before he ever 
was a judge in Massachusetts. And 
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while the Court of Appeals gave Car- 
dozo an opportunity to express his 
ideas in opinions, Cardozo was Car- 
dozo before he became a judge. On the 
other side, Bradley and Brandeis had 
the pre-eminent qualities they had and 
brought to the Court, without any 
training that judicial experience could 
have given them. 


There is another irrelevance, regard 
for which may lead to a narrower 
choice than that to which the country 
is entitled—geographic considerations. 
The claims of uncritical tradition 
led President Hoover, who had the 
most impressive recommendations for 
naming Cardozo as Holmes’s successor, 
to hesitate because there were at the 
time already two New Yorkers on the 
Court. When the President urged this 
difficulty on Senator Borah, the latter, 
to the President’s astonishment, said 
that Cardozo was no New Yorker. 
When asked to explain, the Senator 
replied that Cardozo belonged as much 
to Idaho as to New York. Those of 
sufficient stature for the Court in its 
modern responsibilities should not be 
sought among men who have profes- 
sionally a merely parochial signifi- 
cance and choice of them should not 
be restricted to a confined area. From 
the point of view of intrinsic need, any 
geographic consideration has long 
since become irrelevant. The pride of 
a region in having one of its own on 
the Court does not outweigh the loss 
to the Court and the country in so 
narrowing the search for the most 
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qualified. 

Perhaps a word should be said on 
the bearing of political affiliations that 
men had before coming on the Court 
to their work on it. The fact is that 
past party ties as such tell next to 
nothing about future Justices. The 
Democratic President Wilson put two 
Democrats from the Bar on the Court; 
but what notions about law and life, 


Construing the Constitution 
(Continued from page 745) 
understanding is imperfect but that 
advocates who come before him cannot 
be expected to admit it. There is in 
our Constitution a core of unambiguous 
meaning which is based on common 
speech and common parlance, and we 
should preserve it. The whole cannot 
be known from an examination of a 
part; also the whole cannot be known 
except on the basis of an understand- 
ing that it was written to be under- 
stood in common speech and common 
parlance. It was written in a common 
language and it was written by and for 
people who understand that common 
language. 

3. The reason behind the rule of 
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about their conception of their func- 
tions as Justices, did James C. McReyn- 
olds and Louis D. Brandeis share? 
President Harding was commended for 
his broad-mindedness in selecting the 
Democrat Pierce Butler for the Court 
(for a vivid delineation of this strong- 
minded judge see Attorney General 
Jackson in 310 U. S. xiii) at the time 
that he named his former Republican 
senatorial colleague, George Suther- 
land, a Justice much cherished by 
brethren most in disagreement with 
him. It would not be inaccurate to say 
that Butler, the Democrat, and Suther- 
land, the Republican, were judicial 
twins. But when Harlan F. Stone came 
on the Court, the stout Republicanism 
that Sutherland and Stone had shared 
was not at all reflected in a shared 
outlook as Justices. A matter that is 
kindred to looking for party ties as 
an index to the behavior of future 
Justices is the expectation of Presi- 
dents regarding the outlook of their 


construction that if there is doubt con- 
cerning the meaning then the surround- 
ing circumstances may be taken into 
account to determine the proper con- 
struction, 

In contract law under this rule of 
“surrounding circumstances” we are 
allowed to place ourselves in the shoes 
of the parties who made the contract. 
In statutory law under this rule we are 
permitted to place ourselves in the 
shoes of the drafters of the statute by 
review of their debates, reports of 
committees, etc. Even in will law, 
where disposition must be within the 
statutory requirements of the testa- 
mentary disposition, we should not be 
precluded from examination of extrin- 
sic evidence of circumstances which 
will put us in the shoes of the testator 
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appointees on matters of great moment 
that may come before the Court. There 
can be little doubt that Lincoln would 
have been as surprised and perhaps as 
displeased by his Secretary of the 
Treasury’s attitude towards the Legal 
Tender Act, when Chase, as Chief 
Justice, passed on its constitutionality, 
as was President Theodore Roosevelt 
by Holmes’s dissent in the Northern 
Securities case. The upshot of the 
matter is that only by disregard of all 
these irrelevancies in the appointment 
of Justices will the Court adequately 
meet its august responsibilities. 


Selection wholly on the basis of 
functional fitness not only affords the 
greatest assurance that the Court will 
best fulfill its functions. It also will, 
by the quality of such performance, 
most solidly establish the Court in the 
confidence of the people, and the con- 
fidence of the people is the ultimate 
reliance of the Court as an institution. 


at the time he executed the will. In 
constitutional law under this rule we 
have the duty, where there is a reason- 
able doubt, to take into account the cir- 
cumstances surrounding the adoption. 


This third rule of construction 
evolves from an understanding that 
language is not a perfect instrumental- 
ity of conveyance of thought. Occasion- 
ally we even have a document in which 
there is an invincible repugnancy. 
Accordingly we must not only read the 
document in its entirety, but we must 
read it with the understanding that we 
must not expect perfection in our lan- 
guage, and thereby we must not pre- 
clude ourselves from putting ourselves 
in the shoes of the drafter to the end 
that we may better understand the 
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meaning intended. 


The Third Rule 
Not Always Applicable 


While this third rule of construction 
is one of understanding of the imper- 
fection of any language, it must not be 
overdone. There are matters which can 
be expressed by words in our common 
language about which there can be no 
misunderstanding. The Gettysburg Ad- 
dress is not the only document about 
which there can be no misunderstand- 
ing except by those who would adopt 
obscure meanings. Our language is 
imperfect, but it is perfect enough to 
convey some thought in such a manner 
that it cannot be honestly misunder- 
stood. 


Accordingly this third rule of con- 
struction is one which we should not 
apply where there is no room for con- 
struction. There are some statements 
made in our language in documents 
about which there can be no mistaken 
but honest belief with respect to their 
meaning. If this were not true our 
language would not be the efficient 
tool it is. If every time we were told 
or read an idea, be it contained in a 
statute or in a constitution or in a 
newspaper, we had to consciously put 
ourselves in the shoes of the writer, 
and consciously know the circumstances 
surrounding the writing, then we 
would have a language of little utilitar- 
ian value. This third rule of admis- 
sibility of evidence of “surrounding 
circumstances” pays due tribute to the 
imperfections in our language and in 
the expressions of the particular users 
of our language, but it should only be 
used to help solve a problem in which 
there is an ambiguity or a confused 
expression of thought. Otherwise we 
will allow ourselves to adopt obscure 
meanings which only ingenuity, faced 
with the exigency of hard and un- 
equivocal language, could conceive. 
Invention of obscure meanings is not 
straight thinking, even though it may 


not be born of consciously dishonest 
thought. 

In fact, the digging out of obscure 
meanings is an occupational disease 
with which those of us who have to 
interpret language in our daily work 
are apt to become infected. Such in- 
fection may be chronic or acute. None 
of us escapes an occasional acute 
attack. 

The safety valve for those of us 
who do not have the disease chronical- 
ly is a recognition that all documents, 
constitutional or otherwise, must be 
construed procedurally by use of these 
three rules: (1) the entirety rule; (2) 
the common speech rule; and (3) the 
surrounding circumstances rule. If 
the interpretation desired when thus 
procedurally tested is inconsistent with 
these basic rules, then we know that 
we had better get back in the middle 
of the road. 

The failure of a Justice to use these 
three basic rules of construction in 
arriving at a decision may not result 
in a decision which is wrong. A de- 
cision may be right even though the 
reasons in support of it in the opinion 
may be wrong. But the failure of a 
justice to use consciously these three 
basic rules of construction makes an 
incorrect decision more apt to happen. 


There Is No 
Infallibility 

Let no one get the notion that the 
use of these three rules of construction 
will furnish the Bench with a cloak of 
infallibility which may be donned 
whenever occasion arises to construe 
our Federal Constitution. It doesn’t 
work that way. There must always be 
a specific case before the court to 
decide, and infallibility requires more 
than the use of the materials of con- 
struction to decide it. 

However, these three commonplace 
rules are more than tools of construc- 
tion; they are the boundaries of the 
legal arena within which differences 
of opinion in matters of interpretation 


and application of a written document 
must be ironed out, else the legal en- 
tity is lost which is being construed. 

Legitimate advocacy has no choice 
but to use these three rules of construc- 
tion. At his best in advocacy, Lincoln 
used them in 1858 in his debates with 
Douglas to establish that what the 
drafters of the Federal Constitution 
had in mind was not consistent with 
the then newly decided Dred Scott case. 
Within the same periphery Douglas, at 
his best, used these same three rules 
seeking to establish the opposite. The 
judiciary can allow itself no choice but 
to use them. 

Yet modern instances show a reluc- 
tance on the part of the judiciary to 
keep within the boundaries of these 
three rules without which written 
documents cannot survive or make any 
sense. The rules have fallen into low 
estate, and should be glorified a little, 
for they are necessary to a way of life 
in which the governed have deter- 
mined upon a written constitution, and 
where the governed have the right to 
say. Within the area which these rules 
bound there is ample room for deep 
insight, literary genius, the new sci- 
ences of psychology, sociology, etc., 
etc., and for even a skepticism or 
humility which knows that there are 
no complete answers. 

Historically the Supreme Court has 
turned these three rules inward to de- 
termine its own power under the Con- 
stitution to pass on the constitutionality 
of the acts of others and it has deter- 
mined it has such power with the un- 
derstanding, however, that it is only a 
judicial power and that neither the 
executive nor the legislative branches 
can constitutionally divide their duties 
with it. 


Collateral Effects 
of Failure To Use 

Even though a decision is right in 
that it is consistent upon legal analysis 
with the application of these three 
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basic rules of interpretation, neverthe- 
less a failure to consciously use them 
in a vital case exposes a judge, and his 
opinion, to devastating legal criticism. 
We cannot have legally effective writ- 
ten documents without these three 
basic rules of construction. When a 
Justice does not seem to use them, and 
seems to use other rules or no rules, 
then he unnecessarily exposes the 
court’s decision to a legal criticism 
which it may not deserve. In a vital 
case such misunderstanding is harmful 


to the nation. 

In 1954 racial segregation in the 
District of 
Columbia was held by our United 


public schools of the 
States Supreme Court to be a denial 
of the due process of law guaran- 
teed by the Fifth Amendment. In 
that case Mr. Chief Justice Warren, in 
the unanimous opinion of the Court, 
stated that in view of the Court’s de- 
cision (also handed down on May 17, 
1954) that the Constitution, by the 
Fourteenth Amendment, prohibits the 
states from maintaining racially segre- 
gated public schools, it would be 
“unthinkable” that the same Constitu- 
tion would impose a lesser duty on the 
Federal Government, even though the 
Fourteenth Amendment does not apply 
to the Federal Government. This is a 
non sequitur which, ‘f said in a brief 
by a trial lawyer, would be pounced 
upon by his opposition. 


Yet had these three basic rules of 
construction been stated and applied in 
this 1954 school segregation case the 
result or decision reached would, I 
believe, have been the same. 


Our written Constitution construed 
(1) in its entirety, (2) in common 
speech and common parlance, and (3) 
under the circumstances surrounding 
its execution in 1787, in 1790, and in 
1868, would, I believe have entitled 
the Negro children to the same de- 
cision which they got, even though the 
opinion of the Court is devastatingly 
vulnerable to honest misunderstanding. 





The “blessings of liberty” secured in 
the preamble are for the people, and 
in 1868 the word “people” 
speech and common parlance included 
Negro children. Since 1868 a Negro 
child has not been a chattel but a 
“person” under the Fifth Amendment. 
To hold otherwise is, I believe, to fail 
t~ read the Constitution (1) in its 
entirety; (2) in common speech and 


in common 


common parlance, and in the light of 
(3) the circumstances surrounding 
the creation of the document in its 
entirety inclusive of the vital amend- 
ments which became effective in 1868. 
Each amendment of our Constitution 
creates a new legal entity to be con- 
strued in its entirety. Right though 
the decision in that particular case may 
be (and I believe it is right) never- 
theless a justification of its rightness 
(1) on the isolated ground of the 
separate context of the due process 
clause which is contained in the Fifth 
Amendment effective since 1790, when 
many of the drafters owned slaves, or 
(2) on the ground that it was “un- 
thinkable” not to find in the Constitu- 
tion a clause which would apply to the 
Federal Government inasmuch as a 
different one had been found which 
applies solely te the states—exposes 
the decision to a vulnerability which 
it should not have. 

In a vital case such vulnerability 
may cause a misunderstanding which 
may jeopardize the effectiveness of an 
independent judiciary. The movement 
to limit the appellate jurisdiction of the 
United States Supreme Court shows 
that such a misunderstanding is not 
academic to those of us who intend to 
see to the preservation of an inde- 
pendent judiciary. 

If a Justice of the United States 
Supreme Court cannot make the in- 
terpretation, by which he seeks to or 
will upset established decision law, 
meet these three basic tests for inter- 
preting our written Constitution, then 
he had better affirm the prior decision 
or line of decisions with which he is 
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confronted. Such a test is an objective 
one, and has the advantage of being 
entirely unemotional and impersonal. 
It is therefore a much better test than 
for a judge to ask himself if he has 
been overwhelmed by the advocacy of 
counsel whose side he tends to favor, 
or if he has been governed too much 
by his conscience or by his prior 
political, social, economic or moral 
thought or experience. The answer to 
these questions would be too much for 
any of us, and a judge should not ask 
the impossible of himself. 


The learned Cardozo tells us of the 
“interstices” in our documentary laws 
which must be filled in the ordinary 
course of the judicial process. Inas- 
much as all languages are imperfect 
and the determination of the over-all 
intent is the ultimate goal of all con- 
struction such judicial process is in- 
evitable and salutary. Yet interstices 
are not to be created and then filled 
by a process which fails to apply the 
three rules which are inherent in the 
construction of all language which has 
been reduced to a documentary form. 
The latter process results in “judge- 
made” Jaw and in the loss, or partial 
loss, of the very thing which we know 
we must entrust to the judiciary to 
interpret, to apply, and, most of all, 
to preserve. 


It is a grand concept—this idea of 
our written Constitution—which should 
not be changed by a lack of procedural 
straight thinking with respect to the 
two aspects of stare decisis and with 
respect to these three basic rules of 
construction which should always be 
the procedural test for the upsetting or 
overruling of a prior decision or line 
of decisions by our United States 
Supreme Court. 


By use of these common and yet 
unappreciated ideas of stare decisis and 
the three-way construction test we shall 
know that it is the Constitution which 
the Supreme Court of the United 
States is expounding; otherwise not. 
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